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Welcome  to  LGS  20 1 0. 


We  hope  you’ll  enjoy  your  study  of 

Family  Law. 

CTS  strands  were  designed  to  stand  alone  or  be  integrated  with  other  strands  for  a customized 
course  of  studies  to  meet  student  needs.  Through  each  strand,  CTS  basic  competencies 
(knowledge,  skills,  and  attitudes)  will  be  identified  as  follows: 


Careers 


Careers:  identify  appropriate  career 
linkages  within  the  strand  being 
studied 


Communication:  effectively 
present  concise  written,  visual,  and 
oral  communications 


Ethics:  make  judgements  about 
whether  behaviour  is  right  or  wrong 
on  personal,  community,  and  global 
levels 


Innovation 


Innovation:  recognize 
opportunities/problems  and  identify 
and  suggest  new  ideas 


Safety:  assess  potential  risks,  and 
follow  personal  and  environmental 
safety  procedures 


Task  Management:  demonstrate 
an  ability  to  locate  and  use  resources 
and  to  use  time  effectively 


Task  Management 


Teamwork:  work  towards  goals 
co-operatively,  collaboratively,  or 
independently,  and  acknowledge  the 
opinions  of  others 


Teamwork 


Technology:  effectively  use 
technology  when  required 


These  basic  competencies  build  daily  living  skills  useful  in  a broad  range  of  future  endeavours 
and  careers. 

The  eight  icons  that  appear  here  indicate  to  students  and  facilitators  that  a basic  competency 
has  been  identified  in  the  activity  offered  to  the  students.  Not  all  of  the  icons  appear  in  each 
module. 


Resources 


In  order  to  complete  Legal  Studies  2010,  you’ll  need  the  following  resources: 

• the  course  textbook,  All  About  Law , fourth  edition,  by  Gibson,  Murphy,  Jarman,  and 
Grant;  published  by  Nelson  Canada,  1996 

• a notebook  or  binder  in  which  to  respond  to  questions  asked  in  this  Student  Module 
Booklet 

Along  with  the  mandatory  resources  listed  above,  you  may  wish  to  have  access  to  a VCR  and 
some  or  all  of  the  following  optional  videotapes: 

• from  the  ACCESS  series  You  and  the  Law 

- Divorce  (Section  2:  Enrichment) 

- Marriage  and  Common  Law  (Section  3:  Enrichment) 

- Domestic  Violence  (Section  3:  Enrichment) 

• from  the  TVOntario  series  A Question  of  Justice 

- Family  After  Family  (Section  2:  Enrichment) 

The  module  also  offers  some  suggestions  for  optional  Internet  investigations,  so  if  you  have 
access  to  a computer  linked  to  the  Internet,  so  much  the  better. 

Note  that  you  may  be  asked  as  part  of  this  module  to  do  outside  research  and  to 
contact  people  in  your  community  who  are  involved  in  law-related  businesses  or 
professions. 

Visual  Cues 

In  addition  to  the  Career  and  Technology  Studies  basic  competencies  icons  described  earlier, 
you  may  find  visual  cues  throughout  the  Student  Module  Booklet  to  assist  you  in  your 
studies.  Read  the  following  explanations  to  discover  what  each  icon  prompts  you  to  do. 


Read  your  textbook. 


View  a videocassette. 


Access  the  Internet  if  you  have 
that  capability. 


Remember  that  any  Internet  website 
address  given  in  this  module  is  subject 
to  change. 


OVERVIEW 


LGS  1010 
You  and  the  Law  I : 
As  a Consumer  and 
as  a Family  Member 


LGS  1020 
You  and  the  Law  2: 
In  Society  and 
in  the  Workplace 


-THEME - 

Personal 

Context 


Recommended  sequence 
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D o you  ever  watch  the  news  on  television?  If  you  do,  you’ve  likely  noticed  that  there’s  almost 
bound  to  be  a story  about  a neglected  child,  a wife  who’s  been  abused  by  her  husband,  or  a parent 
(usually  a woman)  who’s  trying  to  get  her  ex-spouse  to  make  regular  child-support  payments.  Then 
] there’s  the  coverage  of  the  latest  skirmish  in  the  war  over  abortion  on  demand  or  of  the  efforts  of 
same-sex  couples  to  acquire  the  rights  of  married  people. 

S 

The  fact  is  that  issues  related  to  family  law  are  very  much  in  the  public  eye  these  days.  Our  society  is 
| changing  so  rapidly  and  our  family  relations  and  structures  altering  so  quickly,  the  law  is  struggling 
to  keep  up.  The  result  is  a fascinating  area  of  the  law  to  study. 

I Of  course,  not  all  family-law  issues  frequently  make  the  evening  news.  The  basic  rights  and 
i obligations  of  spouses  to  each  other,  of  parents  to  their  children,  and  of  unmarried  couples  living 
together  don’t  often  make  the  front  page;  but  they’re  very  important  facts  of  life.  Knowing  about 
them  will  better  equip  you  for  the  roles  of  partner  or  spouse  (and  possibly  ex-spouse),  parent,  legal 
guardian,  grandparent,  and  so  on  that  may  lie  ahead  of  you. 


In  this  module,  you’ll  be  studying  such  things  as  the  legal  implications  of  marriage,  what  happens 
when  couples  break  up,  and  the  legal  difference  between  marriage  and  simply  living  together.  In  the 
final  section  you’ll  be  examining  some  challenging  issues  (like  those  mentioned  at  the  beginning  of 
I this  overview)  and  picking  one  to  research  on  your  own.  Knowing  about  the  laws  that  affect  your 
! personal  relationships  is  very  important,  but  it’s  something  many  people  neglect.  By  completing  this 
module,  you’ll  be  reducing  your  chances  of  being  one  of  those  people. 


Family  Law 

Section  I : Marriage  and  the  Law 

Section  2:  When  Marriages  Fail 

Section  3:  Family  Law — A Broader 
Perspective 

Section  4:  Issues  and  Careers 


i 
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Assessment 


The  document  you  are  presently  reading  is  called  a Student  Module  Booklet  It  will  show  you,  step 
by  step,  what  to  do  and  how  to  do  it. 

This  module,  Family  Law,  is  worth  one  credit.  The  module  is  comprised  of  four  sections.  Within  each 
section,  your  work  is  grouped  into  activities.  Within  the  activities,  there  are  readings,  explanations, 
and  questions  for  you  to  work  through.  You  will  correct  these  activities  yourself  using  the  Appendix 
at  the  end  of  this  module.  These  suggested  answers  will  provide  you  with  immediate  feedback  on 
your  progress. 


A portion  of  your  grade  in  this  module  will  be  based  on  the  assignments  that  you  complete  for 
assessment.  There  is  one  assignment  after  each  section.  The  mark  distribution  is  as  follows: 


Section  1 Assignment 
Section  2 Assignment 
Section  3 Assignment 
Section  4 Assignment 


19  marks 

30  marks 

31  marks 

20  marks 


TOTAL  100  marks 


The  CTS  modules  are  competency  based,  which  means  that  you  must 
successfully  complete  each  section  to  receive  credit  for  the  module. 


In  addition,  you  might  also  be  required  to  complete  a final  test.  The  weighting  for  this  final  test  will 
be  determined  by  your  teacher. 

Strategies  for  Completing  a Module 

Organize  your  materials  and  work  area  before  you  begin:  Student  Module  Booklet,  textbook, 
notebook,  pens,  pencils,  and  so  on.  Make  sure  you  have  a quiet  area  in  which  to  work,  away  from 
distractions. 

Because  response  lines  are  not  provided  in  the  Student  Module  Booklet,  you’ll  need  a notebook  or 
lined  paper  to  respond  to  questions  and  complete  charts.  It’s  important  to  keep  your  lined  paper 
handy  as  you  work  through  the  material  and  to  keep  your  responses  together  in  a notebook  or  binder 
for  review  purposes  later. 

To  achieve  success  in  this  module,  be  sure  to  read  all  of  the  instructions  carefully  and  work  slowly 
and  systematically  through  the  material.  Remember,  it’s  the  work  you  do  in  this  Student  Module 
Booklet  that  will  prepare  you  for  your  assignments.  Try  to  set  realistic  goals  for  yourself  each  day; 
and  when  you’ve  set  them,  stick  to  them.  Do  your  assignments  regularly,  and  don’t  forget  to  review 
your  work  before  handing  it  in.  Careful  work  habits  will  greatly  increase  your  chances  for  success  in 
Legal  Studies. 

Good  luck! 


2 


Do  you  hope  to  marry  someday?  If  you’re  an  older  student,  perhaps  you’re 
already  married — or  have  been  in  the  past.  When  most  people  get  married, 
they’re  in  love  and  don’t  stop  to  think  much  about  the  legal  implications  of  what 
they’re  doing.  As  you’ll  see  as  you  work  through  Section  1,  however,  marriage  is  a 
very  serious  business  involving  many  legal  rights  and  responsibilities. 

In  this  section  you’ll  be  introduced  to  some  of  the  important  legal  aspects  of 
marriage.  When  you’re  finished  the  section,  you  should  be  able  to  explain  the  legal 
requirements  of  a marriage  and  identify  some  of  the  basic  rights  and 
responsibilities  of  spouses  and  parents. 


SECTION  1:  Marriage  and  the  Law 


ACTIVITY  I 


Family  Law:  An 
Introduction 


Imagine  the  following  scenarios: 

• A couple  is  getting  a divorce  after  thirty  years  of  marriage.  Their  marriage 
has  been  a traditional  one  in  which  the  husband  earned  an  income  while  the 
wife  looked  after  the  home  and  children.  Now  that  they’re  divorcing,  the 
husband  wants  to  keep  everything  they  own  because  their  possessions  have 
been  bought  with  his  money  and  are  registered  in  his  name.  Would  this  be 
fair? 

• A man  dies  after  living  with  a woman  in  a “common-law”  relationship  for 
twenty  years.  He  never  bothered  to  make  a will,  so  all  his  money 
automatically  goes  to  his  nearest  blood  relative,  leaving  his  partner  without  a 
cent.  Is  there  anything  she  can  do  to  get  a fair  share  of  his  estate? 

• An  elderly  couple  love  their  only  grandchild  and  take  a close  personal 
interest  in  her  upbringing.  When  the  child’s  parents  divorce,  custody  of  the 
little  girl  is  awarded  to  the  couple’s  daughter-in-law,  who  refuses  to  allow 
them  to  see  or  speak  with  their  granddaughter.  Is  there  anything  they  can  do 
about  this  situation? 

Issues  like  these  fall  into  the  area  of  family  law.  Family  law,  as  its  name  implies, 
deals  with  the  legal  aspects  of  relationships  among  family  members — spouses, 
children,  parents,  grandparents,  and  so  on. 
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SECTION  1:  Marriage  and  the  Law 


But  family  relationships  are  built  on  things  like  trust,  love, 
and  personal  responsibility.They  aren’t  legal  relationships. 


Certainly  the  family  as  an  institution  is  based  on  all 
those  things,  but  there  has  to  be  a legal  dimension 
as  well.  If  people  have  a child,  for  instance,  they  have 
legal  responsibilities  to  provide  for  that  child.  Of  course 
it’s  best  if  they  do  this  because  of  their  love  for  their 
offspring;  but  if  this  fails,  the  law  is  there  to  see  that 
they  fulfil  their  responsibilities  anyway. 


In  this  module,  it’s  the  rights  and  responsibilities  that  family  members  have  toward 
each  other  that  you’ll  be  investigating. 


1.  Look  back  at  the  three  scenarios  presented  at  the  beginning  of  this  activity.  In 
each  case  explain  what  you  think  the  rights  of  the  affected  individuals  are. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  I . 


As  you’ll  be  discovering  as  you  work  through  this  module,  the  laws  that  govern 
family  relationships  have  changed  greatly  in  recent  years;  and  they’re  continuing 
to  evolve  all  the  time.  Of  course  this  is  true  of  the  law  in  general;  but  because  the 
very  nature  of  the  family  has  altered  so  dramatically  over  the  last  few  decades, 
family  law  has  seen  greater  change  than  most  areas  of  the  law. 


Whereas  traditionally  families  were  assumed  to 
consist  of  a father  who  supported  the  group 
financially,  a mother  who  was  married  to  the  father 
and  who  stayed  home  to  care  for  the  household, 
and  several  children,  today  this  sort  of  grouping 
has  become  just  one  variety  of  family  among  many. 
Now  there  are  single-parent  families,  families  in 
which  the  spouses  haven’t  married,  families 
containing  children  from  the  parents’  previous 
relationships,  families  with  no  children  at  all,  and 
families  with  same-sex  partners.  Even  families 
structured  in  the  traditional  way  more  often  than 
not  have  two  income  earners.  Changes  like  these 
make  family  law  an  intriguing  and  exciting  area  of 
study. 


SECTION  1:  Marriage  and  the  Law 
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▼ 

solemnizing 
marriages:  the 

steps  and 
processes  involved 
in  legally 
marrying  two 
people 

A 


T 

marriage:  the 

legal  union  of  a 
man  and  woman 
to  the  exclusion  of 
all  others  for  life 

A 


Turn  to  page  351  of  your  textbook,  All  About  Law,  fourth  edition,  and  read  sections 
13.1,  Introduction  and  13.2,  The  Changing  Family  Structure  as  far  as  the  bottom  of 
page  352.  When  you’ve  finished  this  reading,  answer  the  questions  that  follow. 

2.  Think  of  your  friends  and  their  families.  How  many  different  sorts  of  family 
arrangements  do  they  represent? 

3.  Pick  any  one  of  the  less  traditional  forms  of  family  that  are  becoming  more 
commonplace  than  they  used  to  be.  Try  to  list  at  least  three  legal  questions  or 
issues  that  a family  configuration  of  this  sort  would  create.  For  example,  in  the 
case  of  a single-parent  family,  the  question  arises  as  to  what  legal  rights  the 
children’s  other  parent  has  to  visit  them  and  be  involved  in  their  lives. 

4.  a.  In  Canada,  which  level  of  government  has  jurisdiction  over  marriage  and 

divorce? 

b.  Which  level  has  jurisdiction  over  solemnizing  marriages  and  the 
requirements  of  the  ceremony? 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  I. 


This  activity  has  given  you  a very  brief  introduction  to  family  law.  It’s  intended 
simply  to  get  you  thinking  about  issues  related  to  this  area  of  legal  studies.  In 
Activity  2,  you’ll  begin  to  dig  deeper  into  one  of  the  major  areas  of  family  law — the 
rights  and  responsibilities  of  married  people. 


ACTIVITY  2 

The  Legal  Requirements 
of  Marriage 

Have  you  taken  Legal  Studies  1010  ( You  and  the  Law  1:  As  a 
Consumer  and  as  a Family  Member )?  If  you  have,  you 
should  know  quite  a bit  about  the  basic  rights  and 
responsibilities  of  married  people.  As  you  were  told  there, 
marriage,  along  with  the  family  that  usually  results  from 
it,  is  one  of  the  oldest  institutions  in  our  society. 

Essentially,  of  course,  it’s  not  a legal  entity  at  all,  but 
rather  an  institution  that  evolved  to  give  backing — 
social,  moral,  and  religious — to  long-term 
relationships  between  men  and  women.  It’s  an 
institution  that  brings  responsibility  and  security  into 
what’s  essentially  a sexual  relationship.  It  helps  to 
ensure  that  any  children  who  result  from  the 
relationship  will  be  properly  cared  for. 
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SECTION  1:  Marriage  and  the  Law 


' 


T 


common-law 
union:  the 

relationship  of  a 
man  and  a 
woman  who  live 
together  as 
husband  and  wife 
but  who  haven’t 
gone  through  a 
legal  marriage 
ceremony 

A 


▼ 

duress:  the 

i compelling  of  a 
J person  to  do 
! something  against 
his  or  her  will  by 
means  of  force  or 
the  threat  of  force 

affinity:  a 

j relationship  that 
i is  created  by 
marriage 

consanguinity: 

j a blood 
relationship 


— 


At  first,  marriages  were  very  much  like  what  we  call  common-law  unions  today. 
Men  and  women  who  wished  to,  simply  began  living  together  and  raised  a family. 
Society,  however,  gradually  became  more  complex;  and  it  became  necessary  to 
assign  legal  rights  and  duties  to  the  parties  in  a marriage.  In  this  way,  marriage 
became  a legal  institution.  Things  like  the  legitimacy  of  children  and  the 
inheritance  of  property  had  to  be  worked  out;  and  if  marriages  broke  up,  there 
had  to  be  ways  of  determining  what  belonged  to  each  partner.  In  this  way,  the  law 
gradually  came  to  control  what  had  begun  as  an  institution  based  on  sexual 
relations,  love,  and  trust. 

As  you’ve  read  in  your  textbook,  in  Canada  both  the  federal  and  the  provincial 
governments  play  a role  in  determining  what  constitutes  a valid  legal  marriage: 
the  Constitution  Act  of  1867  gave  the  federal  government  control  over  marriage 
and  divorce,  but  the  provinces  have  all  passed  statutes  controlling  the  process  of 
solemnizing  marriages.  In  Alberta  the  relevant  statute  is  the  Marriage  Act. 

The  chart  that  follows  lays  out  the  seven  basic  requirements  of  a legal  marriage  in 
Canada.  The  designated  minimum  age  and  the  process  of  solemnizing  the 
marriage  are  specific  to  Alberta.  If  you’ve  taken  Legal  Studies  1010,  this  will  be  a 
quick  review. 


THE  REQUIREMENTS  OF  A LEGAL  MARRIAGE 

Minimum  Age 

In  Alberta,  you  must  be  eighteen  to  marry  without  parental  permission 
and  sixteen  to  marry  with  permission.  A female  under  sixteen  can 
marry  with  parental  consent  if  she’s  pregnant  or  has  a child. 

Genuine  Consent 

Both  parties  must  genuinely  want  and  intend  to  marry.  There  must 
be  no  duress  or  trickery,  and  there  must  be  no  mistake  as  to  what 
is  going  on. 

Permissable 

Relationships 

People  getting  married  cannot  be  closely  related  either  by  affinity  or 
consanguinity  (the  reading  you’ll  be  doing  shortly  in  your  text  will 
explain  this  more  fully). 

Freedom  to 
Marry 

Both  parties  must  be  legally  free  to  marry;  in  other  words,  they  must 
be  either  single,  widowed,  or  divorced. 

Sexual  Capacity 

At  the  time  of  the  marriage,  both  parties  should  have  the  capacity  to 
form  a sexual  relationship. 

Mental  Capacity 

At  the  time  of  the  marriage,  both  parties  must  be  able  to  understand 
the  nature  of  the  ceremony  and  the  duties  that  marriage  involves. 

Solemnization 

According  to  Alberta’s  Marriage  Act,  a couple  planning  to  marry  must 
obtain  a marriage  licence. As  well,  they  have  to  go  through  a legal 
ceremony  carried  out  by  someone  with  the  legal  authority  to  marry 
people. The  ceremony  must  be  witnessed  by  two  people. 
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To  learn  more  about  the  legal  requirements  of  a marriage,  turn  to  page  353  of  your 
textbook  and  read  sections  13.3,  Essential  Requirements  of  Marriage  and  13.4, 
Formal  Requirements  of  Marriage,  as  far  as  the  discussion  of  minimum  age  on 
page  360.  Don’t  read  the  case  studies  on  these  pages  unless  you  wish  to.  When 
you’ve  done  this  reading,  answer  the  questions  that  follow. 

Identify  which  of  the  following  marriages  may  be  deemed  to  be  lacking  at  least  one 
of  the  legal  requirements.  Explain  what  requirements  are  missing. 


1.  Eloise  marries  Rob,  the  brother  of  a man  she  divorced  two  years  ago. 

2.  Leroy  marries  Andrea,  but  wants  the  marriage  to  be  considered  void  when  he 
learns  that  she’s  sterile  (that  is,  she  is  physically  unable  to  have  children) . 


3.  Desperate  to  marry  Gaston,  Norma  spikes  his  drinks  with  alcohol  and  drugs. 
When  a minister  arrives  at  the  house,  she  tells  the  inebriated  Gaston  that  he’s 
only  a friend  who  will  be  performing  a mock  wedding  ceremony  for  fun.  Gaston 
goes  along  with  the  ceremony. 


4.  Fifteen-year-old  Jeannine,  who’s  pregnant,  marries  her  boyfriend.  Because  of 
her  condition,  she  doesn’t  bother  getting  parental  consent. 

5.  Loretta  and  Jake  want  a very  small  wedding.  In  fact,  the  only  people  present 
are  themselves  and  the  minister  who  performs  the  ceremony. 


6.  Arne  doesn’t  really  want  to  marry  Lise,  but  when  Lise’s  father  tells  him  he’ll 
buy  Arne  that  sports  car  he’s  always  dreamed  of  if  he  does,  Arne  agrees. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  2. 


Marriage,  as  you  can  see,  has  evolved  from  a 
simple  union  of  a man  and  woman  into  an 
institution  with  tight  legal  regulations.  Of 
course,  it  remains  a great  deal  more  than  a 
legal  institution;  but  for  a marriage  to  be 
legally  recognized,  it  must  meet  the 
basic  legal  requirements.  But  what 
rights  and  responsibilities  do  people 
take  on  when  they  marry?  Answering 
that  question  will  be  the  focus  of  the 
next  activity. 
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ACTIVITY  3 


Rights  and 
Responsibilities  of  a 
Married  Couple 


Have  you  been  to  many  weddings?  If  you  have,  you  probably  associate  getting 
married  with  celebrations,  music  and  dancing,  a banquet,  and  a general  good  time. 
And  this  is  as  it  should  be;  after  all,  the  union  of  two  people  who  love  each  other  is 
a joyous  occasion  and  one  that  should  be  celebrated. 

Too  often,  however,  people  getting  married  don’t  appreciate  the  serious 
commitment  they’re  making.  The  fact  is  that  very  few  things  you’ll  do  in  your  life 
will  change  your  legal  position  in  the  world  as  much  as  getting  married  will.  When 
you  marry,  you  assume,  or  take  on,  responsibilities  you’ve  never  had  before.  It’s 
these  responsibilities,  as  well  as  the  rights  that  go  along  with  them,  that  you’ll  be 
looking  at  in  this  activity. 


Rights  and  Obligations  of  Married  People  to  Each  Other 


When  people  marry,  they  create  a brand-new  legal 
relationship  with  each  other.  Their  marriage  is  a legally 
binding  contract  and,  like  any  legal  contract,  it  involves 
obligations  on  the  one  hand  and  rights  on  the  other. 
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So  rights  and  obligations  are  really  just 
opposite  sides  of  the  same  thing,  right? 


That's  rightWhenever  one  party  owes  a legal 
obligation — or  responsibility — to  another,  the 
party  has  the  legal  right  to  expect  that  the 
obligation  will  be  discharged.  If  I agree  to  pay 
you  $10, 1 have  the  obligation  to  give  it  to  you 
and  you  have  the  right  to  get  it  from  me. 

a 


A marriage  is  a contract,  and  the  courts  will  enforce  it.  What  follows  are  some  of 
the  principal  rights  and  responsibilities  the  parties  take  on  when  they  marry. 


• Financial  maintenance  or  support:  During  the  course  of  a marriage,  the 
Criminal  Code  (Section  215)  requires  that  each  partner  “provide  necessaries 
of  life  to  his  spouse.”  That  means,  conversely,  that  each  spouse  has  the  right 
to  have  life’s  necessaries  provided  by  the  other.  Just  what  life’s  “necessaries” 
are  isn’t  defined,  but  it  would  likely  mean  such  things  as  food,  shelter, 
clothing,  and  medications.  What  all  this  means  at  a practical  level  is  that  if  a 
person’s  spouse  is  unable  to  provide  for  him-  or  herself,  as  long  as  they’re 
married  the  other  one  has  to  see  that  the  basics  are  there. 

• Property  ownership:  The  question  of  property 
ownership  usually  becomes  an  issue  only  when  a 
couple  breaks  up.  When  a divorce  occurs, 

Alberta’s  Matrimonial  Property  Act  sets 
down  guidelines  that  judges  use  to 
decide  who  owns  what.  You’ll  be 
investigating  this  in  Section  2. 

During  the  course  of  the 
marriage,  each  spouse 
can  continue  to  own 
and  control  the 
property  he  or  she 
brought  into  the 
relationship.  Most 
married  couples  pool 
their  money  and  buy 
property  jointly.  Either  spouse 
can  make  decisions  regarding  jointly  owned 
possessions — such  as  selling  a car,  for  instance. 
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Debt  and  credit:  When  you’re  single  and  you 
borrow  money  or  buy  something  on  credit,  it’s 
your  responsibility  to  pay  the  money  back  on  the 
terms  agreed  upon.  If  you  have  a credit  card, 
you’re  obligated  to  make  the  payments 
required  to  cover  the  amounts  you’ve 
spent  along  with  the  interest  the  card 
company  charges  you.  When  you  get 
married,  this  situation  doesn’t  really 
change;  you’re  still  the  sole 
person  responsible  for  your 
debts.  Your  spouse  won’t 
automatically  become 
responsible  for  them, 
nor  will  you 
automatically  become 
responsible  for  those  of  your  spouse. 


However,  if  you  go  to  a bank  or  another  lending  institution  and  co-sign  a loan 
agreement  with  your  spouse,  then  you  will  be  responsible  for  the  debt  if  your 
spouse  fails  to  pay  it  off.  And  if  you  have  a credit  card  that  either  one  of  you 
can  use,  each  of  you  will  be  responsible  for  any  debt  you  run  up  on  it. 


i ▼ 

matrimonial 
f home:  the  home 
\ in  which  a 
married  couple 
j lives 


• The  matrimonial  home:  The  home  a married  couple  lives  in  most  of  the 
time  is  called  the  matrimonial  home.  An  Alberta  statute,  the  Dower  Act, 
gives  each  spouse  the  right  to  prevent  the  other  from  selling  the  matrimonial 
home  or  disposing  of  it  in  any  way — such  as  giving  it  away  or  bequeathing  it 
in  a will— without  his  or  her  consent.  Each  spouse,  therefore,  has  the  right  to 
remain  in  the  home  after  the  death  of  the  other.  This  act  was  first  passed  to 
ensure  that  wives  and  widows  would  continue  to  have  a place  to  live  even  if 
their  husbands  tried  to  otherwise  dispose  of  their  homes. 
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estate:  the  entire 
collection  of 
assets  a person 
owns  at  death 


Inheritance:  While  most  people 
getting  married  aren’t  likely  to  be 
thinking  of  what  will  happen  if  one  of 
them  dies,  the  fact  is  that  in  marrying 
they’re  assuming  rights  and 
responsibilities  regarding  inheritance. 

According  to  Alberta’s  Intestate 
Succession  Act,  if  one  spouse  dies 
without  a will,  his  or  her  property  will 
go  to  the  other  one — to  be  shared  with 
any  children  if  the  estate  is  over 
$40  000.  Even  if  the  spouse  who  dies  has 
a valid  will,  a statute  called  the  Family 
Relief  Act  gives  a judge  the  power  to 

decide  if  his  or  her  dependants  have  been  adequately  provided  for.  That 
means  that  if  you  die  and  leave  everything  to  your  brother  while  your 
dependent  spouse  and  children  are  suffering  want,  the  court  can  see  to  it  that 
enough  of  your  estate  goes  to  these  dependants  to  alleviate  this  situation. 


1.  Mr.  Lawson  and  his  wife  are  both  successful  and  financially  secure 
professionals.  They  have  no  children.  When  Mr.  Lawson  dies,  his  wife  is 
surprised  to  learn  that  in  his  will  he  left  his  entire  estate  to  a son  from  a 
previous  marriage.  Is  it  likely  that  Mrs.  Lawson  can  launch  a successful  legal 
action  under  the  Family  Relief  Act  to  get  a share  of  her  husband’s  estate? 
Explain  your  answer. 

2.  Mr.  and  Mrs.  Fedoruk  have  lived  in  their  family  home  for  twenty  years.  One 
day  Mr.  Fedoruk  announces  that  he’s  leaving  his  wife  for  another  woman  and 
that  he  intends  to  sell  the  home,  which  he  paid  for  and  which  is  registered  in 
his  name.  Is  there  anything  his  wife  can  do  to  prevent  him  from  doing  this?  If 
so,  explain  what  it  is. 

3.  Mrs.  Gough  wants  a new  car  but  her  husband  thinks  their  old  one  is  just  fine. 
One  day,  without  saying  a word  to  her  husband,  Mrs.  Gough  goes  to  a dealer 
and  buys  a fancy  new  sedan  loaded  with  options.  She  puts  down  a deposit  and 
arranges  to  pay  for  the  vehicle  in 
instalments.  When  it  turns  out  she  can’t 
make  the  payments,  the  car  dealer  comes 
after  her  husband.  Is  Mr.  Gough  legally 
obliged  to  pay  his  wife’s  debt? 


Compare  your  answers  with  those  in  the  Appendix,  Section  i:  Activity  3. 
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Rights  of  Parents  in  Relation  to  Their  Children 


Though  not  all  marriages  result  in  the  birth  of  children,  most  do;  and  the  rights 
and  obligations  of  parents  in  relation  to  their  children  make  up  an  important  part 
of  family  law.  You’ll  look  first  at  the  basic  rights  people  have  when  they  become 
parents. 

• Guardianship  rights:  As  a child’s  legal  guardian,  a parent  has  the  right  to 


▼ 

age  of 
majority:  the 

age  at  which  a 
person  is  legally 
regarded  as  an 
adult — in 
Alberta,  eighteen 


custody:  the 

legal  right  to  care 
for  and  control  a 
child 


- give  consent  to  medical  services  the  child  requires 

- look  after  any  property  of  the  child 

- give  consent  to  the  marriage  of  the  child  until  he  or  she  reaches  the  age  of 

majority 

- agree  to  the  adoption  of  the  child 

- decide  on  the  child’s  religion 

- receive  notice  of  any  legal  action  being  taken  against  the  child 

• Custody  of  rights:  Custody  is  the  legal  term  for  the  right  to  care  for  and 
control  a child.  Unless  a court  otherwise  decides,  a parent  has  the  right  to 
the  physical  possession  of  his  or  her  child  and  to  make  important  decisions 
about  how  the  child  will  be  raised. 

Obligations  of  Parents  to  Their  Children 

Along  with  rights  there  are  always  obligations.  There  is  almost  nothing  you  can  do 
in  life  that  involves  more  responsibility — at  least  in  a purely  moral  sense — than 
creating  a human  life.  This  act  certainly  entails  legal  obligations  as  well. 
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• Maintenance:  According  to  the  Criminal  Code,  parents  must  provide  their 
children  with  necessities  such  as  food,  clothing,  and  shelter.  This  is  true  at 
least  until  the  child  is  sixteen,  and  in  some  cases  the  responsibility  lasts 
longer. 

• Education:  Parents  are  required  by  law  to  provide  their  children  with  an 
education  once  they’re  six  years  old.  The  education  they  provide  must  meet 
accepted  standards;  for  most  people  this  means  sending  their  children  to  a 
school  provided  by  a school  board,  though  more  parents  these  days  are 
opting  for  alternatives  such  as  home  schooling. 

• Supervision:  Parents  have  the  responsibility  to  take  reasonable  steps  to  see 
that  their  children  don’t  come  to  harm  or  harm  others. 


You  mean,  if  my  kid  runs  into  the 
street  after  a ball  and  gets  hit  by 
a car,  I could  be  held  responsible ? 

iy 


It’s  not  likely — as  long  as  you  were  exercising 
reasonable  care.  A parent  can’t  be  expected 
to  control  every  act  of  a child.  But  if  you  were 
obviously  negligent  in  supervising  the  child, 
you  could  be  held  responsible. 


• Discipline:  One  of  the  jobs  involved  in  being  a parent  is  raising  your  child  in 
such  a way  that  he  or  she  can  fit  into  society  in  a productive  manner.  Often 
this  process  involves  disciplining  the  child.  Section  43  of  the  Criminal  Code 
gives  parents  the  right  to  discipline  their  children  (and  this  includes  the  use 
of  force),  but  only  in  ways  society  considers  reasonable.  Excessive 
punishment — physical  or  emotional — can  get  a parent  charged  under  the 
Criminal  Code.  As  well,  the  child  may  be  taken  from  the  home  under  the 
authority  of  Alberta’s  Child  Welfare  Act.  The  issue  of  parents’  right  to  spank 
their  children  is  one  that  our  society  is  wrestling  with  right  now. 

4.  What  do  you  think  of  parents’  rights  to  spank  their  children?  Should  it  be 
allowed?  Those  in  favour  of  leaving  parents  with  this  right  argue  that  it’s  a 
tried-and-true  method  of  disciplining  children  and  that  the  government  has  no 
right  to  interfere  with  how  parents  raise  their  own  offspring.  Those  opposed 
point  out  that  we  have  laws  to  protect  everyone  else  from  physical  harm 
inflicted  by  others,  yet  we  leave  the  most  helpless  members  of  our  society  at 
the  mercy  of  their  parents. 
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Express  your  own  views  on  this  issue  in  a short  position  paper.  If  you  have  a 
study  partner,  take  sides  and  debate  the  issue.  Try  to  express  your  ideas 
clearly  and  back  them  up  with  solid  arguments. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I : Activity  3 


Of  course,  getting  married  and  becoming  a parent  entail  a great  more 
responsibility  than  this  brief  legal  overview  can  cover,  but  this  activity  should  have 
given  you  a sense  of  some  of  the  legal  rights  and  obligations  involved  in  marrying 
and  creating  a family.  You’ll  be  returning  to  look  at  some  of  these  rights  and 
obligations  later  in  the  module. 


FOLLOW-UP  ACTIVITIES 


If  you  had  difficulty  understanding  the  concepts  in  the  activities,  it’s  recommended 
that  you  do  the  Extra  Help.  If  you  have  a clear  understanding  of  the  concepts,  it’s 
recommended  that  you  do  the  Enrichment. 


Extra  Help 


In  Activity  1 of  this  module  you  were  given  a brief  introduction  to  family  law  and 
the  reasons  why  we’re  seeing  so  many  changes  in  this  area  in  recent  years.  Then 
in  Activity  2 you  looked  at  what’s  needed  to  make  a marriage  legal.  Finally, 

Activity  3 introduced  you  to  some  of  the  responsibilities  involved  in  getting 
married  and  having  a family. 

To  test  your  understanding  of  this  material,  try  to  answer  the  following  questions 
without  looking  back.  If  you  do  have  a look  back,  be  sure  to  study  the  material  that 
gave  you  problems. 

1.  Identify  the  roles  played  by  the  federal  and  provincial  governments  in  making 
laws  governing  marriage. 

2.  As  a Legal  Studies  student,  you’re  finding  that 
people  you  know  are  coming  to  you  for  legal 
advice  about  marriage.  Some  of  their  questions 
follow.  Answer  each  with  a yes  or  no  followed  by 
an  explanation. 

a.  I turn  eighteen  next  month.  Can  I marry  my 
girlfriend? 

b.  I’m  legally  separated  from  my  husband  and 
I’m  in  love  with  another  man.  Can  I marry 
him? 
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c.  My  husband  suffered  extensive  brain  damage  in  an  industrial  accident  just 
weeks  after  we  married.  He  no  longer  knows  me  or  understands  that  we’re 
husband  and  wife.  Can  I have  our  marriage  declared  void  on  the  grounds 
that  mental  capacity  is  lacking? 

d.  Can  I marry  my  first  cousin?  She’s  sixteen  years  old. 

e.  My  girlfriend  was  pregnant  and  I married  her  because  her  father  said  he 
would  break  both  my  legs  if  I didn’t.  Is  my  marriage  legal? 

3.  In  this  section  you’ve  been  introduced  to  a number  of  statutes  that  help  govern 
the  legal  relationships  of  married  people.  Identify  each  statute  referred  to  in 
the  chart  that  follows  and  tell  whether  it’s  federal  or  Alberta  legislation. 


Provision 

Statute 

Federal  or  Alberta? 

This  statute  allows  a spouse 
to  live  in  the  matrimonial 
home  for  life. 

This  statute  helps  judges 
divide  property  between 
divorcing  spouses. 

This  statute  makes  sure 
dependent  family  members  are 
looked  after  in  people’s  wills. 

This  statute  sets  out  the 
process  of  solemnizing  a 
marriage. 

This  statute  requires  parents 
to  provide  life’s  necessities  for 
their  children. 

According  to  this  statute,  if  a 
married  person  dies  without 
a will,  his  or  her  spouse  will 
inherit  from  the  estate. 

4.  Getting  married  changes  your  legal  status  in  a variety 
of  ways.  Test  your  knowledge  by  identifying  each  of  the 
following  statements  as  true  or  false.  Be  sure  to  study 
any  you  get  wrong. 

a.  When  you  marry,  you  automatically  become 
responsible  for  your  spouse’s  debts. 
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b.  When  two  people  marry,  all  the  property  each  one  brings  into  the  marriage 
becomes  the  common  property  of  both. 

c.  Married  people  have  a legal  obligation  to  support  each  other  financially. 

d.  A married  person  can’t  sell  the  matrimonial  home  without  the  consent  of 
his  or  her  spouse. 

e.  Parents  are  legally  obligated  to  provide  life’s  basic  necessities  for  their 
children. 

f.  Parents  have  the  right  to  decide  on  their  children’s  religion. 

g.  Parents  have  the  right  to  discipline  their  children  according  to  their  own 
beliefs  and  values. 

h.  Parents  have  the  right  to  consent  to  the  marriages  of  their  children  until 
their  children  reach  the  age  of  sixteen. 


Compare  your  answers  with  those  in  the  Appendix,  Section  I:  Extra  Help. 


Enrichment 


Do  one  or  more  of  the  following. 

1.  In  this  section  you  looked  at  some  of  the  principal  rights  and  obligations  of 
married  people.  Of  course  there  are  a good  many  more  legal  aspects  to  the 
married  state.  They  include 

• spouses’  ability  to  make  contracts  with  each  other 

• spouses’  inability  to  sue  each  other  for  torts — things  like  trespass,  assault, 
slander,  and  harm  caused  by  negligence 

• the  privileged  communication  that  exists  between  husband  and  wife  (in 
other  words,  the  right  of  spouses  not  to  have  to  reveal  what  the  other  has 
said) 

• the  immunity  spouses  have  to  being  charged  with  the  crime  of  conspiracy 
or  to  be  considered  “accessories  after  the  fact”  to  a crime  (for  example, 
hiding  a spouse  after  he  or  she  has  committed  a crime) 

• the  partial  immunity  spouses  have  to  being  compelled  to  give  evidence 
against  the  other  in  a criminal  trial 
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If  any  of  these  legal  aspects  of  marriage  interest  you,  do  some  research  into  it 
(or  them)  and  write  up  your  findings  in  a short  report.  Your  librarian  or  Legal 
Studies  teacher  should  be  able  to  get  you  started  on  your  research.  If  you  have 
access  to  the  Internet,  you  might  be  able  to  find  the  material  you’re  after  from 
that  source.  You  could  consider  starting  with  the  Criminal  Code , which  is 
available  in  its  entirety  on  the  Internet.  At  the  time  at  which  this  course  was 
being  written,  it  could  be  found  at  the  following  URL: 

http://insight.mcmaster.ca/org/efc/pages/law/cc/cc.html 


2.  You’ve  seen  that  parents  who  don’t  properly  supervise 
their  children  can  be  held  partially  responsible  for  harn 
that  results.  The  area  of  parental  liability  for  harm 
their  children  accidentally  do  is  an  interesting  part  of 
the  area  of  law  known  as  negligence  law.  The  question 
is  when  should  parents  be  legally  liable — and  have  to 
make  financial  reparations — for  harm  their  children 
cause  others. 

If  this  question  interests  you,  you  can  start  doing  some 
research  into  it  by  turning  to  page  299  of  your  textbook  and 
reading  section  11.4,  Children  and  Negligence.  From  there  you 
might  go  on  to  do  more  research  in  your  library.  When  you’ve  discovered  what 
you  can,  take  a stand  on  the  subject  and  write  it  up  in  a short  position  paper  in 
which  you  clearly  express  your  point  of  view. 

3.  Calgary  Legal  Guidance  provides  a service  called  Dial-A-Law  whereby  people 
from  across  the  province  can  get  prerecorded  legal  advice  over  the  telephone, 
free-of-charge,  on  a wide  variety  of  issues.  In  the  Calgary  area,  you  can  access 
this  service  by  dialing  234-9022;  in  the  rest  of  the  province,  dial  1-800-332-1091. 
Then  simply  follow  the  prerecorded  instructions. 

Two  topics  relevant  to  this  section  that  you  might  wish  to  research  in  this  way 
are 


•116  Rights  and  Duties  of  Parents 
• 137  Guardianship  of  Children 


As  you  work  through  this  module,  you’ll  come  upon  many  more  topics  for 
which  Dial-A-Law  tapes  exist.  This  service  is  an  excellent  way  to  get  practical 
legal  advice  quickly;  but  remember,  while  the  service  is  free,  it  costs  money  to 
maintain.  Use  it  only  if  you’re  serious  about  researching  a legal  area  that 
interests  you. 
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CONCLUSION 


Section  1 has  introduced  you  to  the  area  of  legal  studies  known  as  family  law , and 
it’s  given  you  a brief  overview  of  the  legal  aspects  of  getting  married.  You’ve 
looked  at  the  legal  requirements  of  a marriage  and  at  some  of  the  rights  and 
responsibilities  involved  in  being  a spouse  and  a parent.  Now  that  you  know  a bit 
about  the  legalities  of  marriage,  it’s  time  to  look  at  what  happens  when  a marriage 
breaks  up.  That’s  what  you’ll  be  investigating  in  the  next  section. 


ASSIGNMENT 

Turn  to  your  Assignment  Booklet  and  do  the  assignment  for  Section  1. 
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IF  you’d  lived  a generation  or  two  ago,  you  would  have  thought  of  divorce  as  a 
rather  unusual — and  rather  scandalous — business.  Only  two-parent  families 
were  considered  to  be  proper,  and  the  divorced  woman  raising  kids  on  her  own 
had  a difficult  time  gaining  social  acceptance.  Today,  of  course,  things  are  very 
different.  Divorce  and  separation  are  commonplace,  and  the  ratio  of  divorces  to 
marriages  seems  to  be  creeping  ever  upward.  People  have  many  theories  about 
why  marriage  breakdown  is  increasing  in  frequency,  but  one  thing  is  certain — it’s 
having  an  impact  on  the  laws  governing  family  relationships. 

In  this  section  you’ll  examine  the  laws  involved  in  divorce  and  separation.  When 
you’ve  finished  the  section,  you  should  be  able  to  explain  how  a divorce  is 
obtained,  what  divorcing  parents’  responsibilities  are  to  their  children,  and  how 
property  is  divided  up  when  a marriage  fails.  You  should  also  be  able  to  explain  the 
function  of  a marriage  contract. 


SECTION  2:  When  Marriages  Fail 


SECTION 


ACTIVITY  S 


Annulment,  Separation, 
and  Divorce 


How  many  marriages  do  you  know  that  have  broken  down?  Probably  quite  a few. 
The  rate  at  which  marriages  fail  seems  to  be  ever  increasing,  and  this  is  a situation 
with  which  our  courts  and  lawmakers  have  to  deal. 


Couples  can  effectively  end  their  marriages  in  several  ways.  Listed  simply,  they 
are 


• obtaining  an  annulment 

• living  apart 

• obtaining  a legal  separation 

• obtaining  a judicial  separation 

• getting  a divorce 

Not  all  of  these  processes  terminate 
the  marriage  in  a legal  sense,  as 
you’ll  see,  though  they  do  all  put  an 
end  to  the  elements  that  most  people 
consider  fundamental  to  a meaningful 
married  relationship. 


Annulment 


v 

annulment : a 

court  order 
declaring  that  a 
marriage  is  void 
and  never  really 
existed 

A 


Remember  those  legal  requirements  of  a marriage  you  looked  at  in  Section  1: 
Activity  2?  If  one  or  more  of  those  requirements  are  shown  to  have  been  missing,  a 
court  may  annul  the  marriage.  An  annulment  doesn’t  put  an  end  to  an  existing 
marriage  like  a divorce  does;  rather,  it  states  that  there  was  never  an  actual 
marriage  in  the  first  place.  A person  whose  marriage  has  been  annulled  has  legally 
never  been  married;  he  or  she  can  continue  on  with  life  just  as  before. 

Separation 


▼ 

separation:  the 

partial  ending  of 
a marriage 
whereby  the 
spouses  no  longer 
live  together 


Unlike  the  situation  with  an  annulment,  a couple  who  have  separated  remain 
legally  married.  Basically,  there  are  three  methods  of  achieving  separation: 

• simply  living  apart:  In  this  situation  no  legal  agreement  is  drawn  up.  The 
couple  simply  live  apart  from  each  other. 
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• legal  separation:  This  is  a form  of  separation  whereby  a 
legal  document  called  a separation  agreement  is  drawn  up 
with  the  assistance  of  a lawyer.  Separation  agreements  are 
contracts  enforceable  by  the  courts;  they  must  be  drawn 
up  by  lawyers  and  contain  a certificate  acknowledging 
that  each  party  had  independent  legal  advice.  An 
agreement  of  this  sort  usually  contains  the  following: 

- an  agreement  for  the  parties  to  live  apart  and  not  annoy  each  other 

- an  agreement  on  the  division  of  property 

- financial  provisions  (normally  with  one  spouse  providing  for  the  other) 

- a provision  for  custody  of  the  children  (if  there  are  any)  and  access  to  them 
by  the  spouse  who’s  not  going  to  have  custody  (Note  that  these  provisions 
are  subject  to  review  by  the  courts.  They  won’t  be  enforced  unless  the 
court  is  convinced  that  they’re  in  the  children’s  best  interests.) 

- a cost-of-living  clause 

• judicial  separation:  A judicial  separation  is  a legal  decree  that  a spouse  can 
request  from  the  courts.  This  usually  happens  in  a case  of  desertion,  assault, 
or  adultery.  One  spouse  would  request  the  separation  agreement  if  the  other 
refused  to  agree  to  a separation.  Judicial  separations  are  very  uncommon 
these  days;  when  a marriage  has  broken  down  this  far,  the  wronged  spouse 
usually  opts  for  a divorce  to  end  the  relationship  completely.  Judicial 
separations  were  much  more  common  before  the  Divcorce  Act  made  divorces 
much  easier  to  get  than  they  had  been. 


] 

Let  me  get  this  straight.  If  I get  a separation, 
I’m  still  legally  married.  And  I can  either  just 
live  apart  from  my  husband,  or  I can  work 
out  a separation  agreement  with  him — with 
the  help  of  lawyers;  or,  if  worse  comes  to  worst 
— I can  get  a judicial  separation. 

i 

That’s  right.The  last  alternative  is  normally  resorted 
to  only  when  one  spouse  won’t  co-operate.  In  actual 
fact,  it’s  very  rarely  used.  More  and  more  separated 
couples  today  have  a separation  agreement  drawn 
up  and  agree  to  live  by  its  terms. 
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1.  Separation  agreements  have  both  advantages  and  disadvantages.  Construct  a 
chart  like  the  following  one  and  try  to  suggest  at  least  three  pros  and  three 
cons  for  agreements  of  this  sort. 


2.  Normally  people  who  find  themselves  in  a position  where  a judicial  separation 
seems  appropriate  opt  for  a divorce.  Try  to  suggest  at  least  three  reasons  why 
a person  might  opt  for  a judicial  separation  rather  than  a divorce. 


▼ 

divorce:  the 

legal  dissolution 
of  a marriage 

A 

W 

adultery: 

voluntary  sexual 
relations  between 
a married  person 
and  someone 
other  than  the 
person’s  spouse 


3.  To  learn  more  about  both  annulment  and  separation,  open  your  text  to 
page  362  and  read  section  13.5,  Annulment  and  Separation.  Then  answer 
questions  3,  5,  and  7 at  the  bottom  of  page  363. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:Activity  I. 


Divorce 

Divorce  is  the  only  way  to  put  a legal  end  to  an  existing  marriage  (annulment, 
remember,  means  that  the  marriage  was  never  valid  in  the  first  place).  When  the 
partners  in  a marriage  obtain  a divorce,  they’re  once  again  in  an  unmarried  state 
and  are  legally  free  to  remarry. 

As  you  should  remember,  the  federal  government  has  authority  over  marriage  and 
divorce,  but  until  1968  Canada  had  no  uniform  divorce  law.  Divorces  were 
generally  hard  to  get,  and  normally  they’d  be  granted  only  in  cases  of  adultery.  To 
correct  this  situation,  the  federal  government  passed  the  Divorce  Act  in  1968. 

For  a quick  look  at  this  act  and  the  reasons  it  was  passed,  turn  to  page  364  of  your 
textbook  and  read  the  material  entitled  Looking  Back.  Then  answer  the  questions 
that  follow. 

4.  a.  According  to  the  Divorce  Act,  1968,  how  many  years  of  separation  or 
marriage  breakdown  were  required  to  be  recognized  as  a ground  for 
divorce? 

b.  As  you’ll  see  shortly,  today  this  period  has  been  shortened  to  one  year.  Do 
you  think  this  is  a good  or  a bad  idea?  Explain  your  answer. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  I. 
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Y 

petitioner:  in  a 

I divorce  case,  the 
\ person  who 
! applies  to  the 
court  for  the 
divorce 

respondent:  the 

I person  from 
j,  whom  a 
petitioner  is 
j seeking  a divorce 


Divorce  Proceedings 

The  spouse  who  begins  divorce  proceedings  is  called 
the  petitioner,  and  the  other  spouse  is  known  as  the 
respondent.  There  may  be  more  than  one  respondent 
if  the  principal  respondent  has  committed  adultery  with 
another.  In  such  a case  this  latter  person  is  called  the 
co-respondent.  The  application  for  a divorce  is  called 
the  petition  for  divorce. 

To  learn  more  about  the  proceedings  in  a divorce  case,  turn  to  page  364  of  your 
textbook  and  read  the  material  to  the  end  of  that  page.  Then  answer  the  question 
that  follows. 


co-respondent: 

a person  charged 
| with  having 
committed 
adultery  with  the 
j respondent  in  a 
i divorce  case 

petition  for 
divorce:  the 

request  for  a 
\ divorce  made  to 
[ the  court 

\ A 


5.  a.  Why  is  there  a delay  of  31  days  after  a divorce  judgement  is  pronounced 
before  the  divorce  is  final? 

b.  Do  think  this  is  a good  idea?  Explain  why  or  why  not. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  I. 


Obtaining  a Divorce  Today 

As  you’ve  learned,  Canada  didn’t  have  a Divorce  Act  until  1968.  In  1985,  a new 
Divorce  Act  (known,  not  surprisingly,  as  the  Divorce  Act,  1985 ) was  designed  to 
make  it  easier  for  a couple  who  simply  no  longer  get  along  to  obtain  a divorce. 


Good  idea.  I mean,  if  a marriage  isn’t 
\ working,  why  shouldn’t  the  partners  just 
be  able  to  go  their  own  ways ? Why  should 
there  be  laws  making  their  lives  difficult? 


Maybe.  On  the  other  hand,  if  divorces  are  too  easy 
to  get,  isn’t  there  a danger  that  couples  with  a few 
problems  will  just  split  up  rather  than  trying  to  sort 
things  out?  It  takes  effort  to  make  a marriage  work; 
maybe  liberal  divorce  laws  will  encourage  people  not 
to  bother. 
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▼ 

collusion:  the 

agreement 
between  a 
husband  and  wife 
to  deceive  the 
court  in  a divorce 
hearing 

condonation : 

the  forgiving  by 
one  spouse  for 
behaviour  on  the 
part  of  the  other 
that  would 
otherwise  provide 
grounds  for 
divorce 

connivance:  the 

permitting  or 
encouraging  of 
one  spouse  by  the 
other  to  do 
something  that 
would  provide 
grounds  for 
divorce 

A 

T 

mediation:  an 

attempt  on  the 
part  of  a third 
party  to  get  two 
opposing  parties 
to  reach  an 
agreement 


According  to  the  Divorce  Act , 1985,  there’s  only  one  ground  for  divorce  in  Canada: 
marriage  breakdown.  For  marriage  breakdown  to  be  established,  at  least  one  of 
three  things  must  have  occurred: 

• the  spouses  have  lived  “separate  and  apart”  for  at  least  a year 

• the  respondent  in  the  case  has  committed  adultery 

• the  respondent  in  the  case  has  treated  the  petitioner  with  physical  or  mental 
cruelty 

To  learn  more  about  Canada’s  current  divorce  laws,  turn  to  page  365  in  your 
textbook  and  read  through  to  the  bottom  of  page  367,  skipping,  for  the  moment, 
the  case  study  on  page  366.  While  reading,  pay  particular  attention  to  the  three 
bars  to  divorce: 

• collusion 

• condonation 

• connivance 

When  you’ve  finished  this  reading,  answer  the  questions  that  follow. 

6.  Mr.  Hoke  wants  a divorce.  His  grounds  will  be  that  his  wife  has  treated  him 
cruelly.  Once  she  slapped  him,  and  she  refuses  to  allow  him  to  keep  a cat  in 
the  house,  claiming  she  has  allergies.  Will  Mr.  Hoke’s  petition  for  divorce 
likely  be  successful?  Explain  your  answer. 

7.  The  Mastertons  separated  two  years 
ago  because  of  Mrs.  Masterton’s 
adulterous  behaviour,  but  they  found 
they  simply  couldn’t  afford  to  maintain 
two  households.  As  a result,  Mr. 

Masterton  moved  back  into  the  family 
home,  but  he  lives  in  a basement 
apartment  and  speaks  with  his  wife 
only  on  financial  matters.  Will  the 
courts  likely  grant  Mr.  Masterton  a 
divorce?  Explain  why  or  why  not. 

8.  The  Savans  want  a divorce  right  away.  They  agree  to  tell  the  courts  that  Mr. 
Savan  treated  his  wife  cruelly  over  the  years.  If  the  court  discovers  this 
deception,  will  it  affect  their  plans?  Explain  your  answer. 

9.  Explain  how  divorce  mediation  works. 

10.  What  is  an  uncontested  divorce? 
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11.  Now  turn  back  to  page  366  of  your  textbook  and  read  the  case  study  Turner  v. 
Turner  and  answer  the  four  questions  that  follow  it. 


Compare  your  Answers  with  those  in  the  Appendix,  Section  2:  Activity  I. 


This  activity  has  given  you  a very  quick  look  at  how  Canadians  can  go  about 
getting  a divorce.  Of  course,  the  process  of  splitting  up  a family  is  never  as  simple 
as  it  might  appear  from  this  treatment  of  the  subject.  All  too  often,  in  fact,  it’s  a 
traumatic  experience  for  all  concerned  and  one  that  raises  many  difficult  issues. 
Who  will  look  after  the  children?  How  will  the  property  and  assets  be  divided  up? 
Will  one  spouse  be  required  to  support  the  other  financially?  Will  he  or  she  be 
required  to  support  the  children?  If  so,  how  much  support  is  appropriate? 

It’s  questions  like  these  that  you’ll  be  looking  at  in  the  rest  of  Section  2. 


ACTIVITY  2 


Children  and  Divorce 


Are  you  perhaps  a child  of  a marriage  that  ended  in  a divorce  or  separation?  If  so, 
you  probably  have  a very  deep  understanding  of  just  how  seriously  marriage 
breakdown  can  affect  the  children  involved.  The  fact  is  that  often  the  bitterest 
arguing  that  goes  on  during  divorce  proceedings  concerns  the  children,  though 
the  courts  do  their  best  to  see  that  throughout  the  dispute  the  best  interests  of  the 
children  are  always  put  first. 
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T 

joint  custody:  a 

court  order  giving 
both  parents  legal 
responsibility  for 
important 
decisions 
regarding  their 
child 

sole  custody:  a 

court  order  giving 
one  parent  legal 
responsibility  for 
important 
decisions 
regarding  his  or 
her  child 

access:  the  right 
of  a noncustodial 
parent  to  visit  a 
child  and  inquire 
about  important 
issues  in  his  or 
her  life 


Teamwork 


Custody 

As  you  saw  in  Section  1,  custody  is  the  legal  right  to  care  for  and  control  a child. 
When  a married  couple  with  children  break  up,  the  question  always  emerges  as  to 
who  will  get  custody  of  the  children.  If  the  husband  and  wife  are  separating  in  a 
peaceful,  friendly  way,  often  they  can  work  out  an  arrangement  on  their  own.  If 
they  can’t  agree,  however,  at  least  one  of  them  will  have  to  apply  to  the  courts  for  a 
custody  order. 

Sometimes  both  parents  are  awarded  custody.  This  situation,  known  as  joint 
custody,  means  that  both  parents  share  equally  in  caring  for,  and  making 
important  decisions  for,  the  children.  The  advantage  of  joint  custody  is,  of  course, 
that  the  children  maintain  close  contact  with  both  their  parents.  There  are, 
however,  disadvantages  to  a joint-custody  arrangement,  and  for  this  reason  it  isn’t 
granted  as  often  as  sole  custody  is. 

1.  Try  to  suggest  a few  problems  with  joint-custody  arrangements  that  would 
discourage  courts  from  awarding  this  sort  of  custody  too  often. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  2. 


When  one  parent  is  awarded  sole  custody  of  a 
child  or  the  children,  the  other  parent  is 
normally  awarded  access — the  right  to  visit 
the  children  and  inquire  about  important 
matters  concerning  their  lives.  (The  parent 
awarded  custody  is  legally  known  as  the 
custodial  parent  while  the  parent  denied 
custody  is  called  the  noncustodial  parent.) 

When  making  decisions  as  to  custody  and 
access,  the  courts  have  to  be  extremely  careful; 
after  all,  their  decisions  will  have  a profound 
impact  on  the  lives  of  the  people  involved. 

Judges  take  many  factors  into  consideration, 
but  above  everything  else  they’ll  try  to  base  their  decisions  on  the  best  interests  of 
the  child  or  children  involved.  In  other  words,  the  wishes  of  a parent  are 
secondary  to  the  perceived  needs  of  the  children. 

2.  Imagine  you’re  a judge  deciding  on  which  parent  will  be  granted  custody  of  the 
children  in  a divorce  case.  List  the  factors  you’d  consider  in  coming  to  a 
decision.  If  you  have  a study  partner,  work  on  your  lists  together.  The  list  has 
been  started  for  you. 


the  rtafiiity,  oft  t fie,  home,  iifte  each  parent  can  oftfter 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  2. 
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To  learn  more  about  the  issue  of  custody  and  access,  turn  to  page  399  of  your 
textbook  and  read  sections  15.2,  Custody  and  15.3,  Access,  as  far  as  the  end  of  the 
section  entitled  Parental  Conflict  Resolution  on  page  407.  Skip  the  case  studies  for 
the  time  being.  This  is  quite  a lengthy  reading;  do  take  your  time  and  study  the 
material  carefully.  When  you’ve  finished,  answer  the  questions  that  follow. 

3.  a.  Construct  a chart  like  the  one  that  follows  and  in  it  list  the  main  factors 
involved  in  determining  custody  along  with  a few  point-form  explanatory 
notes  for  each  one.  Try  to  do  this  without  looking  back  at  your  reading  if 
possible,  but  refer  to  the  textbook  if  you  have  to.  The  chart  has  been 
started  for  you. 


b.  How  does  your  chart  compare  to  your  own  list  in  question  2?  Would  you 
add  anything  to  the  list  of  factors  the  courts  use  in  determining  custody? 
Explain  your  answer. 

4.  Explain  the  difference  between  joint  physical  custody  and  joint  legal  custody.  In 
your  answer  explain  which  one  is  more  common  and  why. 

5.  Problems  arise  when  a custodial  parent  wants  to  move  far  away  from  the  home 
of  the  noncustodial  parent.  Explain  why  this  issue  can  be  a difficult  one  for 
courts  to  resolve. 

6.  In  Alberta,  divorcing  couples  can  have  access  to  mediation  offered  by  the 
government’s  Family  Mediation  and  Court  Services.  This  service  can  help 
people  resolve  problems  in  areas  such  as  child  custody.  Explain  the  role  of 
mediators  in  situations  like  this. 

7.  Read  the  case  study  Ysebaert  v.  Ysebaert  on  page  403  of  your  textbook.  Then 
answer  the  four  questions  that  follow  it. 


Factors 


Explanations 
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Child  Support 

Traditional  Methods  of  Determining  Support 


As  you’ve  learned,  married  parents  both  have  a legal  obligation  to  support  their 
children  financially.  Usually  when  a couple  divorces,  the  question  arises  as  to  just 
how  much  each  spouse  is  expected  to  contribute  to  bringing  up  their  children.  In 
the  past,  two  factors  were  used  to  determine  how  much  each  spouse — custodial 
and  noncustodial — must  contribute: 

• need 

• the  ability  to  pay 


So  let’s  say  I was  the  noncustodial  parent. 
The  court  decided  how  needy  my  kids  were, 
checked  out  how  much  money  I made,  and 
figured  out  how  much  I had  to  pay  my 
ex-spouse  for  their  upkeep? 


Thats  right.Then  you  made  monthly  support  payments  to 
your  ex  that  he  was  supposed  to  use  to  give  your  children 
a standard  of  living  as  close  as  possible  to  the  one  they 
enjoyed  before  the  divorce. 


A 


To  learn  more  about  the  traditional  methods  of  determining  child-support 
payments,  turn  to  page  408  in  your  textbook  and  read  section  15.4,  Child  Support 
as  far  as  (but  not  including)  the  heading  Support  for  Parents  on  page  409.  Then 
answer  the  questions  that  follow. 
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8.  Do  you  agree  with  the  principle  that  the  standard  of  living  of  divorced  parents 
should  suffer  before  that  of  their  children  does?  Explain  your  reasons.  If  you 
have  a study  partner,  take  sides  and  debate  this  issue. 

9.  List  the  three  steps  courts  traditionally  used  to  determine  the  appropriate  level 
of  child  support. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  2. 


Recent  Changes  in  Child-Support  Laws 

The  issue  of  child  support  has  been  a contentious  one  in  recent  years.  In 
particular,  there  have  been  three  criticisms  levelled  at  the  traditional  system: 

• It  was  difficult  for  custodial  parents  (most  often  mothers)  to  collect  the 
support  payments  that  the  courts  ordered  their  ex-spouses  to  make. 

• Noncustodial  parents  making  support  payments  were  able  to  claim  these 
payments  as  income-tax  deductions  (thereby  reducing  the  tax  they  had  to 
pay)  while  the  custodial  parents  receiving  these  payments  had  to  pay  income 
tax  on  them.  Many  people  felt  that  this  discriminated  against  women,  who  are 
usually  custodial  parents. 

• Judges  had  a great  deal  of  discretion  in  determining  the  size  of  payments  to 
be  made  by  noncustodial  parents.  This  resulted  in  widely  differing  decisions 
on  how  much  noncustodial  parents  had  to  pay. 

Because  of  criticisms  like  these,  changes  have  recently  been  made  to  the  Divorce 
Act  and  the  Income  Tax  Act  (both  federal  statutes) . In  1997  the  federal  government 
passed  Bill  C-41,  designed  to  make  the  system  fairer.  This  occurred  while  this 
module  was  being  written,  so  the  effect  of  the  changes  hadn’t  become  clear  at  the 
time  of  writing.  The  basic  differences  are,  however,  straightforward. 

The  principle  difference  is  that  now  the  need  of  the  children  and  the  custodial 
parent  is  no  longer  taken  into  consideration  to  the  degree  it  once  was  in 
determining  support  payments.  Judges  are  provided  with  tables  that  stipulate  very 
precisely  what  a supporting  parent  should  pay  based  solely  on  his  or  her  gross 
income.  Judges  are  allowed  some  discretion  in  awarding  payments  in  cases  of 
“undue  hardship,”  but  far  less  than  they  once  were.  In  most  cases,  support- 
payment  awards  are  now  worked  out  almost  entirely  on  the  basis  of  the  supporting 
parent’s  ability  to  pay. 

The  newspaper  article  that  follows  outlines  the  major  changes  contained  in 
Bill  C-41.  Study  the  article  carefully;  then  answer  the  questions  based  on  it. 
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Child  Support  Changes  Re-shape  Divorce  Battlefield 


Combatants  in  the  nation’s  divorce  wars 
are  about  to  be  given  a new  set  of  rules 
with  which  to  do  battle. 

Only  a few  procedural  hurdles  need  to 
be  cleared  by  the  government’s  new 
child  support  package  for  it  to  become 
law  May  1. 

The  package  makes  significant  changes 
to  both  the  Divorce  and  Income  Tax  acts, 
overhauling  a child  support  system  that 
has  been  in  place  for  50  years,  and 
imposing  tough  new  penalties  on  parents 
who  don’t  meet  their  financial 
obligations. 

The  package  makes  major  changes  to  the 
current  system  by  introducing 
guidelines  for  child  support  awards  and 
eliminating  those  payments  as  a tax 
deduction  for  non-custodial  parents. 

Provincial  collection  agencies  will  also  be 
able  to  ask  the  federal  government  to 
suspend  a deadbeat  parent’s  passport  if 
he/she  falls  $3,000  or  three  months 
behind  in  support  payments. 

The  new  rules  will  apply  to  all  child 
support  agreements  reached  after 
May  1,  1997;  either  parent  can  return  to 
court  to  have  old  orders  altered  using  the 
new  rules. 

The  legislation,  introduced  by  Justice 
Minister  Allan  Rock  almost  one  year  ago, 
has  been  the  subject  of  fierce  gender- 
based  politics  since  more  than 
90  per  cent  of  non-custodial  parents  are 
men. 

Women’s  groups,  long  frustrated  by  a 
system  that  taxed  custodial  mothers’ 
child  support  payments,  fought  tirelessly 
for  the  changes  after  losing  a court  case 
that  sought  to  overturn  the  tax  provision. 

The  nation’s  fathers  were  late  to 
organize,  but  found  a champion  in 


Senator  Anne  Cools  who  called  the  bill 
anti-male.  She  managed  to  stall  it  before 
a Senate  committee  and  win  some  minor 
changes. 

“It’s  going  to  cause  more  fighting 
between  men  and  women;  I think 
custody  will  become  the  big  issue,” 
predicts  Randy  Liberet  of  Regina,  a 
founding  member  of  the  National  Shared 
Parenting  Association. 

“The  person  who  has  custody  gains 
control  of  the  children,  gains  more 
property  and  gains  support  payments 
that  they  can  bank  or  go  to  Hawaii  with.” 
Government  officials  contend  the  bill  will 
ease  tensions  in  family  courts  where 
support  payments  are  often  now  the 
subject  of  bitter  and  expensive  legal 
arguments.  With  guidelines  in  place, 
they  say,  there  won’t  be  so  much  room 
to  manoeuvre  in  court. 

“There  won’t  be  arguments  over  how 
much  one  spends  for  outings  for  a child, 
how  much  does  one  spend  on  diapers — 
there’s  an  awful  lot  of  time  spent  on 
assessing  these  things  now,”  says 
Miriam  Grassby  chair  of  the  Canadian 
Bar  Association’s  child  support 
committee. 

Parents  who  want  to  decide  child  support 
amicably,  she  says,  can  use  the 
guidelines  for  a quick  settlement  that 
each  party  can  be  assured  is  fair. 

Under  the  guidelines,  an  Ontario  father 
of  two  children  who  earns  $20,000  a year 
will  pay  at  least  $284  a month  in  child 
support  payments.  Payments  go  up 
according  to  income,  so  that  a father  of 
two  earning  $40,000  will  pay  $570  a 
month;  someone  earning  $60,000  will  pay 
$823  a month.  A father  of  two  with  an 
$80,000  income  will  pay  at  least  $1,031  a 
month.  (The  awards  change  slightly  in 
each  province,  depending  on  how  much 
income  tax  is  paid.) 
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The  tables  are  guideposts  and  judges  can 
award  higher  support  payments  for 
child’s  special  needs  such  as  day  care, 
medical  equipment,  tutors  or  private 
schooling. 

The  current  system  leaves  considerable 
discretion  to  judges,  who  weigh  the 
needs  of  children  and  the  means  of  their 
parents  on  a case-by-case  basis.  Awards 
can  vary  depending  upon  the 
persuasiveness  of  a given  lawyer. 

The  new  guidelines  mean  judges  will  not 
take  into  account  the  income  of  the 
custodial  parent.  It  means,  for  instance, 
that  a non-custodial  father  will  continue 
to  pay  child  support  even  if  a custodial 
mother  wins  the  Lotto  6-49  draw. 

But  Grassby  says  it  also  means  that  low- 
income  mothers  will  find  it  harder  to  win 
extra  support  payments  from  rich  ex- 


husbands  since  the  guidelines  will  rule 
the  day. 

Support  payments  can  only  be  lowered 
if  it  can  be  shown  the  award  imposes 
“undue  hardship.”  It  means,  for  instance, 
that  a non-custodial  father  who  remarries 
and  has  a new  child  with  his  second  wife 
can  return  to  court  and  seek  a reduction 
in  his  child  support. 

In  such  a case,  a father  would  have  to 
show  that  his  new  family’s  standard  of 
living  is  lower  than  that  of  his  first  family. 
The  income  of  his  new  wife  will  be 
considered  by  the  court  in  making  that 
determination. 

Child  support  can  also  be  set  below  the 
guidelines  if  custody  is  shared  such  that 
the  non-custodial  parent  is  responsible 
for  the  child  40  per  cent  of  the  time.1 


10.  a.  Linda  and  Carlos  get  a divorce.  Linda  gets 

custody  of  the  kids  and  Carlos  is  required 
to  make  support  payments.  What  effect 
will  the  changes  in  the  new  package  (Bill 
C-41)  have  on  Carlos’s  income  tax? 

b.  Do  you  think  this  is  fair?  Explain  your 
answer. 

11.  According  to  the  new  legislation,  what  will  happen  to 
a noncustodial  parent  who  falls  behind  in  his  or  her 
support  payments? 

12.  Supporters  of  the  changes  feel  they’ll  reduce  the  fighting  that  goes  on  in  court 
over  support  payments.  Why  do  they  think  this? 

13.  Do  you  think  it’s  fair  that  judges  will  no  longer  take  into  consideration  the 
income  of  the  custodial  parent  in  deciding  on  support  payments?  Present  your 
thoughts  in  a one-page  position  paper. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  2. 


1 Andrew  Duffy,  Southam  News,  “Child  Support  Changes  Re-shape  Divorce  Battlefield,”  The  Edmonton  Journal, 
18  February  1997,  A3.  Reprinted  by  permission  of  Southam  News. 
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You  can  see  that  while  it’s  easy  to  say  that  parents  have  an  obligation  to  support 
their  children,  it’s  not  at  all  a simple  matter  to  work  out  and  enforce  the  matter  of 
child  support  in  divorce  cases.  The  problem  of  “deadbeat  dads,”  or  divorced 
fathers  who  fail  to  make  their  payments,  is  a real  one;  and  the  recent  changes  to 
the  Divorce  Act  are  an  attempt  to  solve  it.  Of  course  it  isn’t  always  dads  who  are  the 
“deadbeats”;  and,  in  fact,  some  people  believe  that  the  recent  changes  will  be  too 
hard  on  divorced  fathers.  This  is  an  issue  that  isn’t  likely  to  go  away  in  the  near 
future. 


ACTIVITY  3 

Property  Division  and 
Spousal  Support 

The  Matrimonial  Property  Act 


If  there’s  one  issue  in  marriage  breakdowns  that  can  generate  almost  as  much  ill 
will  as  that  of  child  custody,  it’s  the  division  of  the  property  owned  by  the  couple. 
As  you  learned  in  Section  1,  spouses  can  own  and  control  property  separately 
while  they’re  married;  the  right  of  married  women  to  own  property  in  their  own 
names  was  granted  first  by  Britain’s  Married  Woman’s  Property  Act  in  1882.  It  was 
later  granted  by  the  various  Canadian  provinces  in  statutes  of  their  own. 

This  system  was  a great  improvement  for  married  women,  but  it  didn’t  work  so 
well  when  their  marriages  broke  down.  The  trouble  was  that  until  fairly  recently 
wives  normally  stayed  home  and  looked  after  the  household  and  children  while 
husbands  went  out,  earned  money,  and  looked  after  the  financial  affairs  of  the 
family.  That  meant  that  while  women  had  the  right  to  own  property,  in  reality  most 
of  a family’s  possessions — house,  furniture,  investments,  and  so  on — were  bought 
with  the  husband’s  money  and  registered  in  his  name  alone. 
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matrimonial 

property: 

property  acquired 
by  spouses  during 
their  marriage 


Perhaps  you  don’t , but  as  time  went  on,  more  and 
more  people  did.  The  situation  came  to  a head  in 
Canada  with  the  Supreme  Court’s  1973  decision 
in  the  famous  case  Murdoch  v.  Murdoch.  It’s  that 
case  you’ll  be  looking  at  now. 


I see  the  problem.  When  a couple  split  up, 
the  courts  would  give  each  spouse  the  property 
he  or  she  owned — which  in  most  cases  meant 
the  husband  ended  up  with  practically  everything. 


I have  no  problem  with  that! 


1.  Turn  to  page  376  of  your  textbook  and  read  the  case  study  Murdoch  v.  Murdock. 
When  you’ve  read  the  case,  answer  questions  1,  3,  4,  and  5 that  follow  it. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  3. 


The  Murdoch  case  sparked  a strong  negative  reaction  across  Canada.  People  felt 
there  was  something  wrong  with  a law  that  would  give  a husband  everything  both 
spouses  had  worked  for  all  their  lives  simply  because  he  alone  had  earned  wages 
and  had  registered  property  in  his  name.  In  response  to  this  negative  reaction,  in 
the  years  that  followed,  each  province  passed  legislation  establishing  fairer 
methods  of  dividing  married  people’s  property  upon  separation  or  divorce.  In 
Alberta,  the  statute  that  was  passed  is  the  Matrimonial  Property  Act.  This  means, 
in  effect,  that  while  spouses  can  own  property  separately  while  married,  now,  if  the 
marriage  fails  and  the  couple  can’t  agree  on  who  gets  what  on  their  own,  the 
courts  will  do  their  best  to  divide  things  up  fairly. 

The  act  states  that  property  acquired  by  the  spouses  during  their  marriage 
(matrimonial  property)  is  to  be  divided  equally,  regardless  of  who  paid  for  it  or 
whose  name  it’s  registered  in.  On  the  other  hand,  property  owned  by  the  husband 
and  wife  before  they  got  married  isn’t  considered  matrimonial  property  and  the 
spouses  can  each  keep  their  own.  There  are  a few  other  types  of  property  that 
aren’t  considered  matrimonial  property  as  well.  For  instance,  if  one  spouse,  while 
married,  gets  an  inheritance  from  a relative,  he  or  she  can  keep  possession  of  it. 
The  same  is  true  of  gifts. 
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While  the  Matrimonial  Property  Act  stipulates  that  in  principle  matrimonial 
property  is  to  be  divided  up  equally,  judges  are  allowed  some  discretion  to  give  one 
spouse  or  the  other  a greater  share  if  the  circumstances  seem  to  warrant  it.  The 
act  lays  out  a number  of  factors  for  judges  to  consider  in  deciding  precisely  how 
much  each  spouse  is  to  receive.  Some  of  the  most  important  ones  are  as  follows. 


• the  contribution  each  spouse  has  made  to  the  marriage — including  work 
as  a homemaker,  parent,  and  so  on 

• the  contribution  each  spouse  has  made  to  any  businesses  operated  by  the 
family 

• the  contribution  each  spouse  has  made  to  acquiring  or  improving  their 
property 

• the  financial  resources  of  the  spouses 

• the  length  of  the  marriage 

• any  agreement  the  couple  has  arrived  at  about  how  they  want  to  divide 
their  property  (You’ll  be  looking  more  closely  at  this  one  soon.) 

• any  gifts  a spouse  made  to  a third  party  (such  as  a friend  or  relative)  in 
order  to  protect  his  or  her  property 

• any  other  relevant  circumstances 


That  last  one  sure 
leaves  things  wide 
open , doesn’t  it? 


Yes.  The  intent  is  that  judges  can  take  into  account 
any  unusual  circumstances  in  distributing  matrimonial 
property.  Judges  must,  though,  always  be  guided  by  the 
principles  of  fairness  and  equality. 
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2.  Louisa  and  Gunnar  are  getting  a divorce  after  six  years  of  marriage.  They 
owned  very  little  property  when  they  got  married,  though  Gunnar  did  have  a 
valuable  collection  of  baseball  cards.  During  the  marriage,  Louisa  worked  as  a 
secretary  while  Gunnar  was  in  university  studying  dentistry,  so  all  the  property 
the  couple  acquired — a car,  furniture,  electronic  equipment,  and  so  on — were 
paid  for  from  Louisa’s  wages.  In  the  last  few  months  of  their  marriage,  Louisa’s 
mother  died,  leaving  her  $15  000  in  her  will. 

According  to  the  principles  in  the  Matrimonial  Property  Act,  who’s  likely  to  get 
what  if  a judge  ends  up  distributing  the  couple’s  property? 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  3. 


Spousal  Support 


In  Activity  2 you  looked  at  the  issue  of  child  support  upon  marriage  breakdown. 
The  fact  is  that  often  it’s  not  only  the  children  who  need  financial  help  in  this 
situation;  frequently  one  of  the  separating  spouses  also  needs  help.  Spousal 
support  has  traditionally  differed  from  child  support  in  that  it’s  been  expected 
that  a needy  spouse  will  make  the  necessary  effort  to  get  back  into  the  work  force 
and  become  self-sufficient  as  soon  as  possible.  Therefore,  spousal  support  has 
usually  in  the  past  been  intended  to  last  only  a few  years. 

This  is  still  the  case  when  marriages  of  only  a few  years’  duration  end  in  divorce. 
However,  in  recent  years  the  courts  have  begun  to  recognize  that  in  long-term 
marriages  often  a spouse  who  has  stayed  home  for  many  years  to  raise  a family 
(usually  it’s  the  wife)  has  lost  the  potential  he  or  she  once  had  to  be  financially 
successful  even  if  a return  to  the  work  force  is  possible.  All  those  years  of 
developing  skills  and  experience  have  been  sacrificed  and  can  never  be  replaced. 
For  this  reason,  in  situations  like  these  the  courts  will  now  award  spousal-support 
payments  that  go  on  for  many  years — perhaps  over  a lifetime. 
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To  learn  more  about  spousal  support,  turn  to  page  382  of  your  textbook  and  read 
section  14.4,  Support  Obligations — as  far  as  Reviewing  Your  Reading  on  page  387. 
Include  in  your  reading  the  Looking  Back  sidebar  on  page  384  along  with  the  two 
case  studies  ( Pelech  v.  Pelech  and  Moge  v.  Moge ) . When  you’ve  completed  the 
reading,  answer  the  questions  that  follow. 

3.  In  Alberta  what  statute  governs  spousal  support  in  each  of  the  following 
situations? 

a.  divorce 

b.  separation 

4.  According  to  the  Divorce  Act , what  are  the  four  objectives  to  be  considered  by 
the  courts  in  deciding  on  spousal-support  orders? 

5.  Johann  and  Elsie,  upon  divorcing,  consulted  their  lawyers  and  drew  up  their 
own  contract  outlining  the  support  payments  Elsie  would  make  Johann.  Later 
Johann  went  to  court  to  increase  the  size  of  the  payments. 

a.  Would  he  likely  be  successful? 

b.  What  Supreme  Court  decision  would  serve  as  a precedent  in  this  case? 

6.  Naomi  divorced  Bill  because  he’d  committed  adultery  many  times  during  their 
marriage  and  had  frequently  been  physically  abusive.  She  claimed  that  because 
of  his  behaviour,  Bill  should  be  made  to  make  her  support  payments  for  life 
despite  the  fact  that  she  was  an  independently  wealthy  woman.  Would  she  be 
successful?  Explain  your  answer. 

7.  Explain  the  principle  established  in  the  Moge  case. 

8.  Explain  how  the  federal  government’s  Family  Orders  and  Agreements 
Enforcement  Assistance  Act  helps  spouses  collect  the  support  awarded  them  by 
the  courts. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  3. 
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In  this  activity  you’ve  learned  how  the  courts  go  about  deciding  on  property 
division  and  spousal  support  upon  the  breakdown  of  a marriage.  But  is  there  any 
way  for  a married  couple  to  decide  while  still  married  how  they  want  to  split  their 
property  if  they  ever  break  up?  As  you  might  suspect,  there  is;  and  this  is  what 
you’ll  be  looking  at  in  the  next  activity. 

ACTIVITY  4 


The  Marriage  Contract 


Do  you  remember  reading  in  Activity  3 that  judges  distributing  property  under  the 
Matrimonial  Property  Act  take  into  account  any  agreements  the  couple  have 
reached  about  how  they  want  their  property  divided  up  if  their  marriage  fails?  The 
fact  is  that  more  and  more  married  couples  are  writing  contracts — either  before 
they  get  married  or  after — regulating  many  different  aspects  of  their  marital 
relationship.  Among  these  aspects  the  spouses  can  include  property  division. 


Carriage 
contract:  a 

contract  between 
| husband  and 
hife  outlining 
'heir  obligations 
p each  other  and 

(e  ownership  of 
eir  property 


Marriage  contracts  have  been  around  for  quite  a while,  but  they’re  becoming 
increasingly  popular  as  more  and  more  couples  are  becoming  aware  of  the 
potential  problems  that  can  arise  in  a marriage.  Rather  than  fighting  over  things 
down  the  road,  they’re  deciding  to  draw  up  a legally  binding  agreement  outlining 
their  responsibilities  and  duties  as  a married  couple.  Of  course,  marriage  contracts 
aren’t  a requirement  of  getting  married,  but  many  couples  these  days  seem  to 
thing  they’re  a good  idea. 

1.  Before  investigating  marriage  contracts  any  further,  take  a few  minutes  and  try 
to  think  of  the  advantages  and  disadvantages  of  having  one.  Construct  a chart 
like  the  one  that  follows  and  fill  it  in  as  you  get  ideas. 


ait: 
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1 

MARRIAGE  CONTRACTS 

Advantages 

Disadvantages 

Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  4. 


When  couples  draw  up  marriage  contracts,  they  can  put  into  them  all  sorts  of 
things — though  not  everything  will  be  enforced  by  the  courts.  For  example,  they 
can  include  household  arrangements  (who  is  to  be  responsible  for  what  in  runnini 
the  home),  how  their  individual  salaries  are  to  be  used,  how  property  will  be 
shared  during  the  marriage,  and  so  on.  They  can  even  include  such  things  as  an 
agreement  that  the  wife  won’t  have  an  abortion  before  having  a specified  number 
of  children  or  without  her  husband’s  consent,  or  that  both  spouses  will  strive  to 
work  outside  the  home.  And,  of  course,  they  can  agree  about  things  like  property 
division  and  support  payments  should  the  marriage  fail. 


Teamwork 


Can  you  put  in  stuff  like  who’ll  do 
the  laundry  and  cook  the  meals ? 


You  can  certainly  put  it  in  if  it  helps  work  out  the  details 
of  the  life  you  envision  together;  but  clauses  like  that,  for 
personal  service,  aren’t  enforceable  in  the  courts. The  courts 
also  won’t  enforce  clauses  stipulating  that  there  will  be  no 
children  or  that  the  marriage  will  end  after  so  many  years. 


2.  Imagine  you’re  about  to  get  married.  Try  to  draw  up  a contract  including  all  th 
things  you’d  want  agreed  upon  with  your  spouse-to-be  before  tying  the  knot.  If 
you  have  a friend  or  classmate  you  feel  comfortable  with  in  a situation  like  this 
pretend  you’re  getting  married  and  work  out  the  contract  between  yourselves. 
Normally  a contract  of  this  sort  is  a very  formal  legal  document,  but  for  the 
purposes  of  this  question  don’t  worry  too  much  about  that  aspect  of  things; 
rather,  concentrate  on  what  you’d  like  to  include  in  the  contract. 


Compare  your  answers  with  the  one  in  the  Appendix,  Section  2:  Activity  3. 
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The  focus  of  this  section  is  marriage 
breakdown,  so  the  question  emerges  as  to  just 
what  agreements  about  property  distributions 
and  support  a married  couple  can  come  to  in  a 
marriage  contract  that  the  courts  will  enforce 
in  the  case  of  separation  or  divorce.  The  fact 
is  that  a husband  or  wife  can  agree  to  give  up 
his  or  her  rights  under  the  Matrimonial 
Property  Ad.  For  the  courts  to  agree, 
however,  the  following  points  must  all  hold 
true: 


• The  contract  must  be  in  writing. 

• Both  parties  must  have  agreed  to  the 
contract  of  their  own  free  will. 

• Both  parties  must  have  consulted 
separate  lawyers  before  giving  up  their 
rights. 

This  means,  for  instance,  that  a husband  could 
agree  in  the  marriage  contract  that  all 
property  paid  for  by  his  wife  during  the 
marriage  would  remain  hers  if  they  divorce, 
even  though  ordinarily  it  would  be  divided 
between  them  as  matrimonial  property.  If  an 
arrangement  is  made  concerning  support 
payments,  however,  the  courts  may  override  it 
if  it  seems  grossly  unfair.  This  is  especially 
true  in  the  case  of  child  support,  where  the 
child’s  interests  always  come  first. 


3.  When  Lionel  and  Johanna  got  married,  they  drew  up  a marriage  contract  in 
which  Johanna  agreed  to  give  up  all  her  rights  to  spousal  support  should  the 
couple  ever  break  up.  Because  Lionel  was  a law  student,  he  assured  her  he 
knew  what  he  was  doing;  he  drew  up  the  contract  and  both  he  and  his  wife 
signed  it.  If  the  couple  ever  divorces,  will  the  courts  enforce  the  terms  of  this 
contract?  Explain  your  answer. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  2:  Activity  3. 
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▼ 

consideration : 

something  of 
value  exchanged 
by  the  parties  to  a 
contract 

A 


If  you  took  Legal  Studies  1010,  you’ll  remember  that  ordinarily  the  courts  will 
enforce  a contract  only  if  each  party  receives  something  of  value  from  it.  This  is 
called  consideration.  That  means  that  any  marriage  contract  must  give  each  part? 
something  in  return  for  the  rights  he  or  she  gives  up.  A contract  in  which  only  one 
party  gives  up  rights — for  example,  one  in  which  the  wife  alone  agrees  not  to  seek 
support  payments — won’t  usually  be  enforceable.  You’ll  also  remember  from  Legal 
Studies  1010  that  a contract  can  be  ended  if  both  parties  agree  and  simply  tear  it 
up. 

If  you  ever  do  write  up  a marriage  contract,  remember  that  it’s  a legal  document 
that  someday  may  be  taken  very  seriously  by  the  courts.  You  must  get 
independent  legal  advice — even  though  this  can  be  awkward  when  you’re 
contracting  with  someone  you  presumably  love  and  trust.  Be  very  clear  about  any 
rights  you’re  giving  up,  and  be  sure  to  review  the  contract  from  time  to  time  with 
your  spouse  and  make  any  needed  changes  to  it  as  your  situation  or  lifestyle 
changes.  What  seems  appropriate  when  you’re  young,  healthy,  and  childless  may 
seem  entirely  out  of  place  later  in  life. 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Activity  4. 


To  learn  more  about  marriage  contracts,  turn  to  page  390  in  your  textbook  and 
read  section  14.6,  Domestic  Contracts.  Though  this  reading  refers  to  several  types 
of  contracts  partners  can  enter  into,  the  chief  focus  is  on  marriage  contracts. 


4.  Your  textbook  tells  you  that  traditionally  the  courts  seldom  recognized 
marriage  contracts. 


a.  Why  was  this  the  case? 


b.  Do  you  think  there’s  any  justification  for  this  attitude  today?  Explain  your 
ideas. 


And  that  completes  your  look  at  marriage  contracts.  As  you  saw  in  your  last 
textbook  reading,  unmarried  couples  living  together  can  also  draw  up  contracts 
similar  to  marriage  contracts;  this  is  something  you’ll  be  looking  at  in  the  next 
section. 
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FOLLOW-UP  ACTIVITIES 


If  you  had  difficulty  understanding  the  concepts  in  the  activities,  it’s  recommended 
that  you  do  the  Extra  Help.  If  you  have  a clear  understanding  of  the  concepts,  it’s 
recommended  that  you  do  the  Enrichment. 


Extra  Help 


1.  You’ve  encountered  quite  a number  of  legal  terms  in  this  section.  Test  your 
knowledge  of  these  terms  by  completing  the  crossword  puzzle  that  follows.  Try 
to  do  the  puzzle  without  looking  back;  if  you  find  you  have  to  look  back,  be 
sure  to  study  the  material  that’s  giving  you  trouble  before  moving  on. 
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Across 


5.  A(n) agreement  allows  a married  couple  who  no  longer 

wish  to  live  together  to  legally  work  out  their  rights  and  responsibilities. 

7.  Parents  given  the  right  to  have  their  children  live  with  them  after  a divorce  are 

said  to  have of  them. 

8.  Property  acquired  during  a marriage  is  called property. 

9.  If  one  spouse  forgives  another  for  behaviour  that  could  be  considered  grounds 

for  divorce,  the  courts  may  consider  this  to  be 

12.  support  is  financial  aid  given  by  one  party  in  a divorce 

to  the  other. 

1 5.  If  any  contract  is  to  be  enforced  by  the  courts,  there  must  be 
given  by  each  party  to  the  other. 

1 6.  The  only  way  to  end  a legal  marriage  is  through  '.  ■■■  y ■ '■  ■ " v : , ■. 

Down 

I .  The  person  applying  to  the  courts  for  a divorce  is  called  the 


2.  by  a neutral  third  party  can  help  couples  work  out  the 

arrangements  when  a marriage  breaks  up. 

3.  A deserted  spouse  who  doesn’t  want  a divorce  can  apply  to  the  courts  for  a(n) 

separation. 

4.  custody  is  granted  when  both  ex-spouses  share  the 

responsibility  of  raising  their  child. 

6.  A(n) is  a defendant  in  a divorce  case  (the  person  from 

whom  the  petitioner  is  seeking  a divorce). 

9.  has  taken  place  when  a husband  and  wife  seeking  a 

divorce  agree  to  lie  to  the  court. 

10.  A noncustodial  parent  is  usually  given to  his  or  her 

children. 

I I.  Married  couples  sometimes  enter  into  a marriage with 

each  other  to  set  out  the  terms  of  their  relationship. 

13.  If  a marriage  is  determined  never  to  have  legally  existed,  a(n) 
is  granted  by  the  courts. 

14.  is  one  indication  the  Divorce  Act  recognizes  of  marriage 

breakdown. 
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As  you  learned  in  this  section,  there  are  several  ways  in  which  a marital 
relationship  can  be  terminated — though  not  all  of  them  end  the  marriage  in  a legal 
senseJ  A couple  who  no  longer  want  to  continue  living  as  husband  and  wife  might 

• have  the  marriage  annulled 

• simply  live  apart 

• obtain  a legal  separation 

• obtain  a judicial  separation 

• get  a divorce 

2.  In  your  own  words,  explain  the  differences  between  these  processes  in  a 
sentence  or  two  for  each. 

3.  Canada’s  divorce  laws  have  changed  over  the  years.  Test  your 
knowledge  of  the  laws  and  the  changes  that  have  occurred  to 
them  by  identifying  each  of  the  following  statements  as  true  or 
false. 

a.  According  to  the  Divorce  Act,  1968,  a three-year  separation 
was  recognized  as  a ground  for  divorce. 

b.  Today  in  Canada,  marriage  breakdown  is  the  only  valid 
reason  for  a divorce. 

c.  Serious,  ongoing  mental  cruelty  is  today  considered  sufficient  for  the 
courts  to  decide  that  a marriage  has  broken  down. 

d.  A couple  that  has  lived  apart  for  six  months  and  then  once  again  shares  a 
home  for  financial  reasons  may  still  be  able  to  claim  that  they’re  living 
“separate  and  apart.” 

e.  If  a husband  commits  adultery  and  his  wife’s  behaviour  indicates  to  the 
court  that  she’s  forgiven  him,  the  courts  will  still  likely  decide  that 
marriage  breakdown  has  occurred. 

f.  Prior  to  1968,  Canada  had  no  federal  law  concerning  divorce. 

4.  Though  judges  use  a number  of  factors  in  determining  child  custody  in  divorce 
cases,  there  is  always  one  overriding  principle.  What  is  the  principle? 

5.  The  law  governing  child  support  was  changed  in  1997  when  Bill  C-41  made 
changes  to  the  Divorce  Act.  Explain  two  of  those  changes. 

A marriage  contract  is  a legally  binding  contract  that  a husband  and  wife  can  enter 
into  with  each  other.  Such  contracts  can  include  anything  the  spouses  wish  to 
include  as  long  as  it’s  legal  and  enforceable  in  the  courts.  Family  budgeting, 
working  arrangements,  household  responsibilities,  property  ownership,  the 
education  and  upbringing  of  the  children,  and  property  distribution  upon  marriage 
breakup  are  some  of  the  usual  things  included  in  marriage  contracts. 
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6.  Sven  and  Loretta  draw  up  a marriage  contract  in  which  they  agree  that  each 
spouse  will  keep  any  property  he  or  she  paid  for  if  their  marriage  ever  ends.  If 
they  want  the  courts  to  honour  this  agreement,  what  steps  should  they  take 
when  entering  into  the  contract? 


Compare  your  answers  with  those  in  the  Appendix,  Section  2:  Extra  Help. 


Enrichment 


Do  one  or  more  of  the  following. 


Task  Management 

V 


1.  In  this  section  you  learned  that  while  this  module  was  being  produced  changes 
were  made  to  Canadian  laws  governing  child  support.  Because  these  changes 
were  so  new,  at  the  time  of  writing  it  was  impossible  to  say  what  their  impact 
will  be.  Keep  an  eye  on  the  news — TV  and  radio,  newspapers,  and  news 
magazines — and  see  what  you  can  learn  about  how  the  new  laws  are  working 
and  how  judges  are  applying  them.  This  is  bound  to  be  a focus  of  interest  in  th 
area  of  family  law  over  the  next  few  years. 


2.  Family  law  is  a rapidly  changing  area  of  the  law  due  to  the  way  our  society’s 
conception  of  the  family  is  changing.  If  these  changes  interest  you,  consider 
starting  a scrapbook  or  a bulletin-board  display  of  magazine  and  newspaper 
articles  on  family-law  issues.  If  you  keep  an  eye  out,  you  shouldn’t  have  troubli 
locating  a good  deal  of  material. 


Task  ianagemen 


3.  The  Dial-A-Law  program  offered  by  Calgary  Legal  Guidance  (introduced  in  the 
Section  1 Enrichment)  offers  information  on  a number  of  topics  discussed  in 
this  section.  Here  are  a few  you  might  consider  researching  over  the  phone: 


•111  Requirements  for  Divorce 
•112  Divorce  Procedure 
•113  Matrimonial  Property 
• 114  Annulment 
•115  Separation 
•117  Divorce  Mediation 


•118  Uncontested  Divorce 

• 120  Respondent  in  a Divorce 

• 127  Marriage  Contracts 

• 131  Custody  and  Access 

• 132  Maintenance  Orders 

• 133  Enforcing  Maintenance 


These  programs  are  an  excellent  source  of  quick  information  on  legal  issues, 
but  remember  that  the  service  costs  money  to  operate.  Use  it  only  if  you’re 
serious  about  learning  more  about  issues  in  family  law. 


4.  If  you  have  access  to  the  Internet,  choose  an  issue  discussed  in  this  section  an 
see  what  you  can  learn  about  it  by  researching  Canadian  legal  web  sites.  Here 
are  two  sites  that  might  get  you  started. 

• Supreme  Court  of  Canada — http://www.droit.umontreal.ca/doc/csc- 
scc/en/index.html 


Access  to  Justice  Network — http://www.acjnet.org 
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5.  If  you  can  locate  a copy,  watch  the  fifteen-minute  videotape  Divorce , part  of  the 
series  You  and  the  Law  produced  by  ACCESS  and  the  Alberta  Law  Foundation. 
This  film  explains  the  basics  of  obtaining  a divorce  in  Canada  in  an  easy-to- 
understand  format. 

6.  Another,  longer,  videotape  worth  watching  is  Family  After  Family,  part  of  the 
TYOntario  series  A Question  of  Justice.  This  is  an  excellent  film,  and  one  that 
should  get  you  thinking  of  many  of  the  legal  issues  involved  in  marriage 
breakdown.  Remember,  however,  that  there  are  some  differences  between  laws 
in  Ontario  and  Alberta. 


CONCLUSION 


In  this  section  you’ve  looked  at  some  of  the  serious  legal  aspects  of  marriage 
breakdown.  You’ve  learned  about  the  different  ways  in  which  a couple  can  put  an 
end  to  their  relationship,  and  you’ve  investigated  how  the  courts  deal  with 
questions  related  to  property  and  children  when  a marriage  ends.  You’ve  also 
looked  at  marriage  contracts  and  discovered  their  potential  role  in  regulating 
various  aspects  of  a marriage  as  well  as  what  will  happen  if  the  relationship  ends. 

Of  course,  not  all  couples  who  want  to  share  their  lives  get  married.  Some  choose 
to  live  as  husband  and  wife  without  ever  tying  the  legal  knot.  The  laws  governing 
this  sort  of  relationship  are  very  different  from  those  governing  married  couples. 
It’s  these  laws  that  you’ll  be  investigating  in  the  next  section. 


ASSIGNMENT 

Turn  to  your  Assignment  Booklet  and  do  the  assignment  for  Section  2. 
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You’re  probably  very  much  aware  of  the  fact  that  these  days  more  and  more 
couples  are  deciding  simply  to  live  together  rather  than  to  get  married.  You’re 
likely  also  aware  of  the  problem  of  abuse  within  families,  and  you  may  know  of 
some  of  the  services  available  to  people  with  difficult  family  situations.  But  are 
you  aware  of  grandparents’  problems  in  gaining  access  to  their  grandchildren  if 
these  children’s  parents  get  divorced?  How  about  the  debate  over  legally  requiring 
people  to  support  their  elderly  parents? 

Section  3 will  investigate  a number  of  issues  like  these,  focusing,  as  usual,  on  their 
legal  aspects.  When  you’ve  finished  this  section,  you  should  be  able  to  explain  the 
legal  differences  between  marriage  and  simply  living  together,  identify  laws  and 
services  designed  to  protect  people  from  abusive  family  situations,  and  describe 
some  of  the  legal  issues  involving  the  extended  family. 
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ACTIVITY  I 


Cohabitation  Versus 
Marriage 


▼ 

cohabitation: 

the  state  of  living 
together  as 
husband  and  wife 
though  not  legally 
married 


You  probably  know  couples  who  have  decided  simply  to  live  together  rather  than 
to  get  married.  If  you’re  an  older  student,  it’s  possible  that  you  may  yourself  live  in 
this  sort  of  arrangement.  One  term  for  relationships  of  this  sort  is  cohabitation, 
though  many  people  call  it  living  “common  law”  or  having  a “common-law 
marriage.”  The  fact  is,  though,  that  while  cohabitation  has  gained  greatly  in 
popularity  over  the  last  few  decades,  and  while  partners  in  relationships  of  this 
sort  do  slowly  seem  to  be  winning  some  legal  recognition,  living  common  law  is 
very  different  from  actually  getting  married,  and  the  rights  and  obligations  of 
cohabiting  partners  vary  greatly  from  those  of  true  spouses. 


To  learn  where  the  expression  common-law  marriage  originated,  turn  to  page  353 
of  your  textbook  and  read  the  Looking  Back  sidebar.  When  you’ve  read  this 
material,  answer  the  questions  that  follow. 

1.  Explain  how  the  expression  common-law  marriage  originated. 

2.  Why  are  expressions  like  common-law  union  or  common-law  relationship  more 
accurate  than  common-law  marriage ? 
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3.  Why  do  you  think  so  many  couples  are  opting  for  cohabitation  arrangements 
these  days  rather  than  actually  getting  married?  Try  to  come  up  with  at  least 
two  or  three  reasons. 

4.  What  are  your  own  views  on  cohabiting?  Though  the  emphasis  in  this  module 
will  be  on  the  legal  aspects  of  this  sort  of  arrangement,  at  this  point  feel  free  to 
present  arguments  for  or  against  cohabiting  based  on  practical,  moral,  and 
religious  grounds.  Draw  up  your  ideas  in  a position  paper  a page  or  two  long. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  I. 


The  Rights  of  Cohabiting  Partners:An  Overview 

In  Section  1 of  this  module  you  learned  some 
of  the  basic  rights  and  obligations  of  married 
people,  and  in  Section  2 you  saw  how  issues 
like  property  division  and  child  custody  and 
support  are  dealt  with  when  marriages  break 
up.  But  what  about  the  responsibilities  and 
rights  of  people  who  aren’t  legally  married 
but  who,  in  every  other  respect,  are  living  as 
husband  and  wife? 

The  rights  of  cohabiting  partners  vary 
depending  on  which  province  in  Canada  they 
happen  to  live  in.  In  some  provinces  if 
couples  have  lived  in  a stable  common-law 
relationship  for  some  time,  they  do  acquire 
some  of  the  rights  of  legally  married  people. 
In  Alberta,  however,  cohabiting  couples  have 
very  few  such  rights  indeed. 

To  get  a general  idea  of  the  rights  of  cohabiting  partners  in  Canada,  turn  to 
page  387  of  your  textbook  and  read  section  14.5,  Common-Law  Relationships, 
including  the  case  study  Pettkus  v.  Becker  on  pages  388  and  389.  Then  answer  the 
following  questions. 

5.  The  famous  case  Pettkus  v.  Becker  was  decided  by  the  Supreme  Court  of 
Canada  in  1980;  as  a Supreme  Court  decision,  it  applies  as  a precedent  for 
courts  to  follow  throughout  the  country.  In  other  words,  courts  across  the  land, 
including  Alberta,  must  follow  the  principles  laid  down  in  this  decision  when 
trying  similar  cases. 

a.  What  principle  did  this  case  establish  concerning  property  division  in  the 
breakup  of  a common-law  union? 

b.  Do  you  agree  with  this  principle?  Explain  why  or  why  not. 
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6.  Is  it  possible  for  an  Albertan  to  win  a claim  for  support  from  an  ex-common-law 
partner?  Explain  your  answer. 

7.  In  Section  1 you  learned  that  according  to  Alberta’s  Intestate  Succession  Act,  if 
one  spouse  dies  without  a will,  the  other  (along  with  any  children  if  the  estate 
is  large  enough)  has  an  automatic  claim  to  the  estate.  Do  common-law  partners 
have  this  right?  Explain. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  I. 


The  Situation  in  Alberta 

Now  that  you’ve  got  a general  idea  of  the  rights  (and  corresponding  obligations)  ol 
common-law  partners,  it’s  time  to  get  a bit  more  precise.  What  follows  is  a brief 
summary  of  the  situation  as  it  exists  today  in  Alberta. 

Necessities 

You’ll  recall  from  Section  1 that  the  Criminal  Code  imposes  on  spouses  a duty  to 
provide  each  other  with  life’s  necessities — food,  clothing,  and  shelter.  Couples  who 
cohabit  are  under  no  such  obligation  to  each  other.  Likewise,  if  the  relationship 
ends,  neither  partner  has  an  automatic  right  to  support,  though  either  one  can 
apply  to  the  courts  for  it  if  he  or  she  thinks  a claim  can  be  justified. 

Property 

In  a common-law  relationship,  each  partner 
keeps  his  or  her  own  property.  Whatever  each  of 
them  brings  into  the  relationship  or  buys  while 
in  it,  he  or  she  can  keep  when  they  split  up.  If 
they  split  the  cost  of  an  item,  each  one  should 
receive  the  value  for  what  he  or  she  contributed. 

As  you  saw  when  reading  the  case  Pettkus  v. 

Becker,  people  can  successfully  sue  their 
partners  for  a fair  share  of  the  family  assets;  but 
they  have  to  prove  their  case.  There’s  no 
automatic  right.  Normally  a court  considers 
factors  like  the  length  of  the  relationship,  the 
contributions  each  partner  has  made,  and  any 
intentions  the  couple  clearly  seemed  to  have  to 
share  the  property  when  they  bought  it. 
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So,  if  my  partner  and  I bought  a bedroom  suite  or  kitchen 
appliances  and  it  was  obvious  we  intended  to  share  them 
even  though  only  he  paid  for  them,  I might  be  able  to  sue 
him  for  half  their  value. 

DJ 


Perhaps,  but  if  you  ever  find  yourself 
in  this  situation,  be  sure  to  see  a lawyer. 
Things  can  get  complicated  very  quickly. 


Inheritance 

People  in  common-law  relationships  who  want  to  ensure  that  when  they  die  their 
partners  will  inherit  from  their  estates  must  be  sure  to  write  legally  valid  wills  that 
specifically  name  their  partners  and  stipulate  what  they’re  to  inherit.  Otherwise, 
the  estate  will  go  to  the  deceased  partner’s  nearest  relative  (if  you  took  Legal 
Studies  1010,  you’ll  remember  how  this  works).  Even  the  family  home,  if  it’s 
registered  in  the  deceased  partner’s  name,  will  go,  along  with  the  rest  of  the 
estate,  to  someone  else.  Neither  the  Matrimonial  Property  Act  nor  the  Dower  Act, 
both  of  which  establish  rights  of  each  spouse  in  the  matrimonial  home,  apply  to 
common-law  relationships. 


My  parents  knew  a couple  who  were  living  together  but 
hadn’t  married  because  the  man  had  never  divorced  his 
first  wife  for  religious  reasons.  When  he  died  without  a will, 
just  about  everything  he  owned  went  to  his  legal  wife,  even 
though  he  couldn’t  stand  her.  She  even  ended  up  in  the  house, 
because  it  was  technically  the  “matrimonial  home”  that  the 
husband  and  wife  had  lived  in  when  they  were  together. 
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Debt 


Common-law  partners  have  no  obligation  to  pay  each  other’s  debts  unless  they’ve 
co-signed  for  them. 
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Pensions 


When  it  comes  to  pensions,  common-law  couples  do  get  some  recognition,  as 
you’ve  read  in  your  textbook.  As  long  as  the  relationship  is  considered  to  be  a 
long  and  stable  one,  the  Canada  Pension  Act  will  allow  a cohabiting  partner  to 
claim  a pension  or  death  benefits  if  his  or  her  partner  dies.  Alberta’s  Workers' 
Compensation  Act  allows  a person  to  be  treated  as  a spouse  if  his  or  her  partner 
dies  in  a work-related  accident  as  long  as  two  conditions  are  met: 

• There’s  no  actual  dependent  legal  spouse  alive. 

• The  cohabitation  has  lasted  at  least  five  years  (or  two  years  if  there  are 
children). 

ChiSdren 

Children  born  into  a common-law  union  have  more  rights  than  either  of  their 
parents.  The  natural  parents  of  a child  have  a legal  obligation  to  provide  for  that 
child  (but  not  for  each  other) . Children  of  cohabiting  parents  are  considered 
illegitimate,  and  their  mother  is  their  sole  legal  guardian  if  the  parents 
cohabitated  for  less  than  a year  before  the  child  was  born.  If  the  couple  were 
together  for  more  than  a year,  both  parents  are  considered  legal  guardians.  If  the 
couple  breaks  up,  the  father  can  apply  to  the  courts  for  custody  or  access, 
however,  and  the  best  interests  of  the  child  will  determine  the  judge’s  decision. 
While  the  couple  are  together,  if  their  father  signs  a document  called  an 
Acknowledgment  of  Paternity,  the  children  become  legitimized  and  can  bear  his 
name. 

Since  both  parents  have  an  obligation  to  provide  for  their  children,  in  the  case  of 
the  relationship  ending,  the  noncustodial  parent  will  likely  be  required  to  make 
child-support  payments  (but  not  spousal-support  payments) . If  an  unmarried 
mother  dies  without  a will,  her  children  will  automatically  inherit  her  estate.  If 
their  father  dies  intestate,  however,  the  children  can  inherit  only  if  he  has 
acknowledged  paternity  (in  other  words,  if  he  has  formally  acknowledged  that  he 
is  indeed  the  children’s  natural  father)  or  if  some  other  proof  is  given  that  he  was 
the  father. 

8.  Anne  and  Jean-Guy  have  lived  in  a common-law  relationship  in  Alberta  for 
eight  years.  During  that  time,  Jean-Guy  has  had  a good  job,  and  he’s 
supported  Anne  and  himself — as  well  as  Anne’s  son  from  an  earlier 
relationship — on  his  salary.  Anne  has  managed  to  work  only  sporadically. 
When  the  couple  splits  up,  Anne  demands  support  for  herself  and  her  child,  as 
well  as  a fifty/fifty  split  of  the  possessions  the  couple  has  acquired  over  the 
years  of  their  partnership. 

What  are  Anne’s  chances  of  getting  what  she  wants  if  their  case  ends  up  in 
court?  Give  reasons  for  your  answer. 


54  SECTION  3:  Family  Law — A Broader  Perspective 


▼ 

intestate: 

without  a will  at 
death 

A 


i 


■ 

1 


f 

cohabitation 
agreement:  a 

Contract  between 
cohabiting 
I Partners 
outlining  their 
Vobligations  to 
I each  other  and 
me  ownership  of 
kheir  property 

fe 


9.  Jarri  and  Colette  have  lived  together  for  three  years  and  have  no  children. 
When  Colette  dies  in  an  accident  at  work,  leaving  no  will,  what  can  Jarri  expect 
in  terms  of  inheritance  and  financial  help? 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  I. 


Cohabitation  Contracts 

It’s  likely  that  you  were  a bit  surprised  at  the  overall  lack  of  rights  of  Albertans 
living  in  a common-law  union.  If  so,  you  may  already  have  thought  of  the  idea  of 
building  rights  and  obligations  into  this  sort  of  relationship  by  way  of  a contract 
like  the  marriage  contract  you  looked  at  in  the  last  section.  An  increasing  number 
of  cohabiting  couples  are  doing  just  this. 

A cohabitation  agreement  is,  as  you  might 
suppose,  simply  a contract  that  works  and 
looks  much  like  a marriage  contract  but 
which  is  drawn  up  between  a couple  in  a 
common-law  relationship.  Just  as  with 
marriage  contracts,  couples  can  include 
anything  they  want  in  their  cohabitation 
agreements,  bearing  in  mind  that  the  courts 
won’t  enforce  everything.  Still,  putting 
agreements  like  this  down  on  paper  can  help 
common-law  couples  structure  their 
relationships;  and,  if  the  contracts  are  done 
properly,  the  courts  are  willing  to  regard 
them  as  legal  documents  in  some  situations. 

In  fact,  cohabitation  agreements  are  easier  to  draw  up  than  marriage  contracts  are 
because  unmarried  people  aren’t  governed  by  the  Matrimonial  Property  Act.  This 
makes  it  simpler  for  them  to  arrange  property  ownership  and  distribution  in  case  of 
a separation.  Still,  if  they’re  ever  to  be  considered  legally  binding,  cohabitation 
agreements  must  follow  the  normal  rules  of  contract  law:  each  party  must  receive 
something  of  value  (consideration) , and  the  contract  should  be  written  out.  If  you’re 
serious  about  creating  a legal  document,  it’s  always  best  to  get  a lawyer’s  help. 

Cohabitation  agreements  can  be  valuable  in  working  out  property  ownership, 
support  obligations,  and  the  custody  and  upbringing  of  any  children  resulting  from 
the  relationship.  Remember,  though,  that  if  a battle  over  custody  or  child  support 
ends  up  in  the  courts,  judges  will  always  put  the  children’s  best  interests  over  the 
wishes  of  their  parents  as  expressed  in  agreements  of  this  sort. 

10.  If  friends  of  yours  were  thinking  of  entering  into  a common-law  relationship, 
would  you  recommend  that  they  draw  up  a cohabitation  agreement?  Explain 
why  or  why  not. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  I. 
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And  that’s  your  look  at  the  legal  aspects  of  cohabitation  as  opposed  to  marriage. 
Our  society  seems  to  be  becoming  more  accepting  of  common-law  unions  than  it 
once  was,  but  the  law  is  a conservative  institution  that  moves  carefully.  Gradually 
common-law  partners  do  seem  to  be  acquiring  rights  like  those  of  spouses,  but  it’s 
a slow  process. 

Alberta  has  been  among  the  most  reluctant  of  the  provinces  to  give  legal 
recognition  to  relationships  of  this  sort,  but  even  here  cohabiting  partners  aren’t 
completely  without  rights.  Perhaps  this  gradual  process  of  acceptance  will 
continue;  that’s  something  you  should  keep  an  eye  out  for  as  you  follow 
discussions  of  legal  developments  in  the  news  media. 


ACTIVITY  2 

The  Extended  Family 


If  you  have  a child  from  a previous  marriage  and  you  marry  again,  what  legal 
obligations  does  your  new  spouse  have  to  your  children?  If  you’re  an  adult  and 
your  aging  parents  are  no  longer  able  to  support  themselves,  do  you  have  a legal 
obligation  to  provide  for  them?  If  your  adult  child  has  children  and  his  or  her 
marriage  breaks  up,  what  rights,  if  any,  do  you  have  to  visit  or  be  involved  with 
your  grandchildren? 
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In  this  activity  you’ll  be  looking  at  issues  like  these — issues  that  pertain  to  the  area 
of  family  law  that  goes  beyond  marriage,  cohabitation,  and  separation.  Of  course, 
family  law  is  a broad  area,  and  you’ll  be  able  to  touch  upon  only  a few  issues  like 
these  that  involve  the  extended  family.  The  hope  is  that  the  activity  will  help  make 
you  aware  of  the  sorts  of  problems  that  commonly  arise  in  the  area  of  family  law 
and  the  way  the  courts  and  lawmakers  deal  with  them. 

The  Marriage  of  Previously  Married  People 

When  a married  couple  gets  a divorce,  both  partners  are  free  to  remarry.  As  you’ve 
seen,  though,  this  doesn’t  normally  put  an  end  to  their  obligations.  If  children  are 
involved,  the  noncustodial  parent  will  likely  have  to  make  child-support  payments 
while  the  custodial  parent  will  have  to  continue  to  care  for  the  children  and  allow 
his  or  her  ex-spouse  to  spend  time  with  them.  And  there  may  be  spousal-support 
obligations  involved  as  well. 

But  what  happens  if  either  spouse  remarries?  If  the  custodial  parent  wants  to 
marry  again,  he  or  she  will  be  bringing  the  children  into  the  new  relationship. 
They’ll  now  have  a step-parent.  What  obligations  will  this  person  have  toward 
them?  If  it’s  the  noncustodial  parent  who  wishes  to  remarry,  he  or  she  will  be 
taking  on  an  obligation  to  support  a new  spouse  and  possibly  children.  Will  this 
parent  have  to  continue  making  child-support  payments  to  his  or  her  ex-spouse  as 
well,  effectively  having  to  help  support  two  separate  families? 

A custodial  parent  is  the  person  legally  responsible  for  a child  after  divorce  or 
separation,  though  the  noncustodial  parent,  as  you’ve  seen,  frequently  retains 
access  rights.  If  the  custodial  parent  remarries,  his  or  her  new  spouse,  the  child’s 
step-parent,  can  formally  adopt  the  child,  thereby  assuming  the  legal  obligations 
involved  in  becoming  a parent. 


For  this  to  happen,  however,  the  child’s  other  biological  parent  (in  actual  practice, 
it’s  usually  the  father)  must  consent,  unless  there  are  valid  reasons  for  the  court  to 
dispense  with  this  consent.  If  the  child  is  over  the  age  of  twelve,  his  or  her  consent 
is  also  normally  required.  Once  the  adoption  goes  through,  the  child  will  be  given 
a new  birth  certificate  showing  the  stepfather  to  be  the  child’s  legal  father.  He’ll 
then  have  all  the  normal  obligations  that  any  legal  parent  owes  his  or  her  children. 


SECTION  3:  Family  Law — A Broader  Perspective 


57 


But  what  about  the  noncustodial  parent  (most  often,  in  actual  practice,  the  father): 
If  he’s  making  support  payments  to  help  maintain  his  previous  marriage, 
remarrying,  and  all  the  commitment  and  expense  involved,  will  make  no  differenc 
to  these  obligations.  In  fact,  the  courts  regard  his  obligations  to  his  first  family  as 
having  priority  over  everything  else.  Of  course,  if  his  ex-wife  remarries  and  her 
new  husband  formally  adopts  the  children,  there’s  always  the  chance  that  the 
courts  will  review  the  situation  and  alter  the  child-support  awards.  Normally, 
however,  a noncustodial  parent  is  expected  to  go  on  making  payments  even  if  he  o 
she  creates  a new  family  and  incurs  new  obligations. 


1.  If  a noncustodial  father  remarries  and  finds  himself  with  a brand-new  family  to 
support,  his  new  obligations  won’t  interfere  with  his  responsibilities  to  the 
children  of  his  first  marriage.  But  what  if  the  woman  he  marries  his  second 
time  around  is  very  wealthy  and  his  old  family  is  struggling  financially?  Do  you 
think  the  support  payments  he’s  expected  to  pay  should  be  increased?  Give 
reasons  for  your  answer. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  2. 


Grandparents’  Rights 

Imagine  the  following  scenario: 


You’re  getting  on  in  years  and  your 
children  have  grown  up  and  married.  Your 
son  now  has  three  children  of  his  own — 
children  that  mean  almost  everything  in 
the  world  to  you.  You  see  them  regularly, 
you  babysit  them  frequently,  and  you 
delight  in  watching  them  grow  up. 


Then  one  day  you  discover  that  your  son 
and  his  wife  are  getting  a divorce.  There’s 
a battle  over  custody,  and  your  son  loses. 
His  ex-wife  is  forced  to  allow  your  son 
regular  visits,  but  because  of  the 
bitterness  the  divorce  has  created,  she’ll 
no  longer  let  you  even  see  your 
grandchildren.  What’s  more,  you  begin  to 
suspect  that  the  children  aren’t  being 
properly  looked  after;  you  want  to  help, 
but  you’ve  been  cut  completely  out  of 
their  lives. 


Unfortunately,  situations  like  this  aren’t  as  uncommon  as  you  might  think.  It  might 
be  difficult  for  you  to  put  yourself  into  the  position  of  grandparents  in  this  sort  of 
situation,  but  the  effects  can  be  devastating  on  them. 
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Wait  a minute  here.  I mean,  whose  kids  are  these  anyway? 
They're  not  the  grandparents'.  If  a parent  gets  custody,  that 
means  the  court  figures  that's  what's  best  for  the  child,  right? 
So  shouldn’t  the  custodial  parent  be  able  to  say  who  can  and 
who  can't  visit  the  kids?  Surely  she — or  he — is  the  best  judge 
of  how  good  an  influence  a grandparent  is. 


That's  a very  good  point.  Like  any  issue,  this  one 
has  two  sides.  But  often  grandparents  are  the 
forgotten  victims  of  custody  battles — and  so  are 
the  children  if  they’re  denied  contact  with  good 
grandparents  simply  because  the  custodial  parent 
is  angry  at  that  whole  side  of  the  family. 


The  rights  of  grandparents  to  have  access  to  their  grandchildren  is  a rather  murky 
area  of  the  law,  but  one  thing  that’s  clear  is  that  the  Divorce  Act,  1985,  states  that  a 
judge  can  make  an  access  order — and  even  a custody  order — upon  application  by 
“either  or  both  spouses  or  by  any  other  person”;  and  “any  other  person”  can  clearly 
include  grandparents,  along  with  aunts,  uncles,  and  anyone  else  having  an  interest 
in  the  child. 


Despite  this  provision  in  the  Divorce  Act,  though, 
grandparents  have  traditionally  had  difficulty  getting 
access  rights  to  their  grandchildren.  In  fact,  groups 
such  as  the  Canadian  Grandparents’  Rights 

Association  have  been  formed  to  promote 
grandparents’  interests  in  gaining  this 
right.  Only  Quebec  has  given  grandparents 
the  legal  right  to  visit  their  grandchildren. 

This  situation  seems  to  be  changing  in  Alberta, 
however.  While  this  module  was  being  written,  a 
bill  to  amend  the  Provincial  Court  Act  was  given 
final  reading  in  the  Alberta  legislature.  This  bill, 
when  it  becomes  law,  will  ensure  that  “if  a 
grandparent  at  any  time  is  refused  access  to  a 
child,  the  Court  may  on  application  make  an  order 
as  it  sees  fit  regarding  the  grandparent’s  right  of 
access  to  the  child.” 


The  article  that  follows  appeared  in  the  Edmonton  Journal  in  the  spring  of  1997. 
Read  it,  and  answer  the  questions  that  follow  it. 
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Bill  Approved  Giving  Grandparents  Access 
to  Kids  of  Divorced  Parents 

Alberta  grandparents  will  have  rights  to  visit  the  offspring  of  their  divorced  children 
under  legislation  approved  in  principle  Tuesday. 

“I  think  it’s  going  to  make  a lot  of  grandparents  very  happy,”  said  Heather  Forsyth, 
the  Calgary  Conservative  MLA  who  sponsored  the  private  member’s  bill. 

“This  will  allow  them  to  access  the  courts,  to  say  they  are  loving  grandparents  and 
there  is  no  reason  they  shouldn’t  have  the  privilege  to  see  their  grandchildren.” 

If  the  bill  becomes  law,  Alberta  will  be  the  second  province  to  give  grandparents  a 
legal  right  to  visit  grandchildren  who  are  caught  up  in  their  parents’  divorce  or 
separation.  Quebec  has  had  such  legislation  in  place  for  more  than  a decade. 

Grandparents’  rights  activists  say  they  receive  hundreds  of  calls  a year  from 
disgruntled  grandparents  who  are  being  denied  access  to  their  grandchildren  out  of 
spite  by  the  parent  who  has  custody. 

“It’s  very  sad,”  said  Florence  Knight,  president  of  the  Alberta  branch  of  the  Canadian 
Grandparents’  Rights  Association. 

There  is  currently  no  legal  recourse  for  grandparents  who  are  denied  access  to  their 
grandchildren.  “This  (legislation)  will  open  the  door  to  grandparents  to  have  status 
in  courts,  which  they  haven’t  had  before,”  Knight  said. 

The  bill  will  amend  the  Provincial  Court  Act  to  allow  grandparents  to  argue  before  a 
judge  that  they  should  be  able  to  see  their  grandchildren  in  the  case  of  marriage 
breakdown.  There  will  be  safeguards  to  ensure  only  suitable  grandparents  have 
visiting  rights. 

“It’s  very  clear  in  the  bill  that  it  would  have  to  be  in  the  best  interests  of  the  child,” 
Forsyth  said. 

The  bill  is  to  receive  clause-by-clause  study  in  committee  next  week  before  going 
back  to  the  legislature  for  third  and  final  reading. 

Justice  Minister  Jon  Havelock  has  given  his  consent  to  have  the  courts  enforce  the 
bill  once  it  becomes  law.1 


2.  Is  the  intent  of  this  bill  to  give  grandparents  automatic  access  to  their 
grandchildren  if  the  children’s  parents  divorce?  Explain. 

3.  What  would  a judge  base  a decision  on  as  to  whether  or  not  a grandparent 
should  be  given  access? 


1 Larry  Johnsrude,  “Bill  Approved  Giving  Grandparents  Access  to  Kids  of  Divorced  Parents,”  The  Edmonton 
Journal,  14  May  1997,  A8.  Reprinted  by  permission. 
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4.  Some  people  have  argued  against  this  bill,  saying  that  it  reduces  parents’  ability 
to  control  who  visits  their  children.  It’s  even  been  suggested  that  grandparents 
might  be  able  to  stop  a parent  from  moving  to  a different  community  if  it 
interfered  with  their  access  rights. 

What  are  your  views?  Is  this  bill  a good  idea  or  not?  If  not,  how  might  it  be 
improved?  Give  reasons  for  your  ideas. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  2. 


Support  for  Aging  Parents 


Here’s  another  scenario  to  think 
about: 

Marlene  is  forty  years  old  and  a 
single  mother  of  two  teenagers.  She 
works  hard  to  support  her  family, 
make  the  rent  payments,  and  pay  her 
taxes.  Her  widowed  mother, 
meanwhile,  is  becoming  elderly,  and 
is  living  in  poverty.  Marlene  feels 
she’s  doing  all  she  can  to  support  her 
own  family,  so  she  doesn’t  offer  her 
mother  any  financial  help.  Should 
there  be  a law  requiring  Marlene  to 
help  support  her  mother? 

Most  people  would  probably  feel  that  Marlene  has  a moral  obligation  to  help  her 
mother  out  if  she  possibly  can.  After  all,  while  she  was  raising  Marlene,  her 
mother  probably  made  the  sacrifices  most  parents  make.  But  should  the  law  force 
Marlene  to  make  payments  against  her  will?  And  what  if  she  and  her  mother  didn’t 
get  along?  What  if  her  mother  had  been  cruel  to  her?  What  if  she’d  kicked  Marlene 
out  of  the  family  home  permanently  while  she  was  a teenager? 

5.  Before  going  on,  present  your  own  initial  views  on  this  question:  Should  the 
law  force  adult  children  to  financially  support  their  needy  parents?  If  you  have 
a study  partner,  take  sides  and  debate  the  issue. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  2. 


Recently  the  Ontario  Court  of  Appeal  upheld  a decision  by  a lower  court  that 
required  the  adult  children  of  a sixty-year-old  widow  to  provide  financial  support 
for  their  mother.  To  learn  a bit  about  this  case,  turn  to  page  409  of  your  textbook 
and  read  the  short  section  entitled  Support  for  Parents.  Then  continue  with  your 
reading  here. 


SECTION  3:  Family  Law — A Broader  Perspective 


6 S 


As  you  read  in  your  text,  the  judge  in  the  Goodwin  case  based  his  decision  on  an 
Ontario  statue  called  the  Family  Law  Act , which  specifically  requires  an  adult  chik 
to  help  a financially  needy  parent.  It  didn’t  matter  to  the  judge  that  Ms.  Goodwin 
had  been  a less-than-ideal  mother.  It  also  didn’t  bother  him  that  at  least  one  of  her 
children,  a daughter  named  Madeline,  was  herself  a divorced  mother  supporting 
five  children  with  no  help  from  her  husband  and  only  part-time  work.  The  mother 
was  needy,  and  the  Family  Law  Act  required  her  children  to  support  her. 

Does  this  situation  exist  in  Alberta?  The  fact  is  that  an  Alberta  statute 
called  the  Maintenance  Order  Act  contains  this  clause: 

The  husband,  wife,  father,  mother  and  children  of 

(a)  an  old,  blind,  lame,  mentally  deficient  or  impotent  person, 
or 

(b)  any  other  destitute  person  who  is  not  able  to  work,  shall 
provide  maintenance,  including  adequate  food,  clothing, 
medical  aid  and  lodging,  for  that  person. 


So  far,  however,  there  are  no  cases  in  Alberta  in  which  anyone  has  tried  to  use  this 
clause  to  force  adult  children  to  look  after  their  parents.  Technically,  the  legal 
obligation  is  there,  but  at  a practical  level  it  isn’t  being  enforced.  Of  course,  as  the 
percentage  of  elderly  people  in  Alberta’s  population  increases,  that  could  change— 
especially  in  view  of  the  Goodwin  case. 


But  don’t  we  have  programs  in  place  to  make  sure  elderly  people 
get  financial  help  from  the  government — like  Old  Age  Security  and 
the  Guaranteed  Income  Supplement ? I know  my  grandfather  gets 
money  from  both  those  programs. 


That’s  right.  In  Canada  we  do  tend  to  believe  that  it’s 
the  government’s  job  to  make  sure  the  elderly  and  infirm 
are  looked  after;  that’s  why  there’s  been  so  little  emphasis 
on  children  looking  after  their  parents.  It’s  different  in  the 
United  States,  though;  a number  of  states  have— and 
enforce — laws  that  require  children  to  provide  for  parents 
who  can’t  look  after  themselves. 


Eiliics 


6.  Ultimately  where  do  you  think  the  legal  responsibility  for  looking  after  the 
elderly  should  lie — with  the  government  (in  which  case  all  taxpayers  pay)  or 
with  family?  Defend  your  views. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  2. 
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Enduring  Power  of  Attorney 


If  you’re  in  high  school,  you  probably  haven’t  given  any  thought  at  all  to  writing  a 
will;  but  you  very  likely  have  a general  idea  of  what  wills  are  and  how  they  work.  If 
you’ve  taken  Legal  Studies  1010,  you  should  have  a very  good  idea  of  the 
importance  of  writing  a carefully  worded,  legally  valid  will  to  ensure  that  your 
estate  is  dealt  with  according  to  your  wishes. 


▼ 

power  of 
attorney:  a 

document  giving 
! another  person 
authority  to  act 
on  your  behalf 

agent:  a person 
given  the  legal 
power  to  act  on 
j (mother’s  behalf 

L 

j 


!1 
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More  and  more  lawyers  these  days  are  advising  their  clients  that  there’s 
something  else  that’s  just  as  important  as  writing  a will  but  which  relatively  few 
people  even  know  about.  This  is  creating  what’s  called  an  enduring  power  of 
attorney. 

A power  of  attorney  is  a legal  document  that  gives  another  person  (called  your 
agent)  the  power  to  make  legal  decisions  on  your  behalf.  If  you’re  suddenly 
transferred  overseas  by  your  employer,  for  instance,  you  might  give  someone  a 
power  of  attorney  to  look  after  the  sale  of  your  home.  This  is  a special  power  of 
attorney,  because  it’s  limited  to  whatever  is  involved  in  selling  the  house.  By 
contrast,  a.  general  power  of  attorney  gives  your  agent  very  wide  powers  to  make 
legal  decisions  for  you  for  a period  of  time.  An  example  would  be  people  with 
complex  and  wide-ranging  financial  affairs  hiring  experts  to  look  after  everything 
for  them. 

If  you  give  an  agent  a power  of  attorney  and  that 
agent  acts  within  the  limits  set  out  in  the  document, 
you’re  legally  bound  by  those  actions.  For  instance, 
if  an  agent  who’s  been  given  the  power  to  do 
what’s  necessary  to  maintain  your  property 
while  you’re  out  of  the  country  hires  a 
contractor  to  make  repairs,  you’ll  have  to  pay 
the  contractor.  On  the  other  hand,  if  the  agent 
goes  beyond  the  powers  stipulated  in  the 
document  (for  instance,  if  he  contracts  to  have 
an  addition  built  onto  your  home),  you  won’t 
be  bound  by  this  action. 

7.  Ms.  Renkema  gives  an  agent  a power  of  attorney  to  look  after  the  sale  of  her 
home.  She  tells  him  informally  that  she  expects  to  get  at  least  $150  000  for  the 
house,  but  the  agent  sells  it  for  $120  000.  Will  Ms.  Renkema  be  bound  by  her 
agent’s  contract  of  sale?  Why  or  why  not? 


Compare  your  answers  with  the  one  in  the  Appendix,  Section  3:  Activity  2. 


So  far,  so  good.  People  can  create  powers  of  attorney  whenever  necessary 
throughout  their  lives.  Sometimes  they  last  a long  time,  and  sometimes  (especially 
in  the  case  of  special  ones)  they  end  very  quickly.  An  enduring  power  of  attorney, 
however,  is  a very  different  thing. 
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▼ 

enduring  power 
of  attorney:  a 

legal  document 
giving  an  agent 
the  right  to  look 
after  your 
financial  affairs 
should  you 
become  unable  to 
do  so 


An  enduring  power  of  attorney  is  a document  appointing  an  agent  to  look  after 
your  financial  affairs  indefinitely — or  until  you  revoke  it.  Some  enduring  powers  ol 
attorney  are  set  up  to  come  into  effect  immediately,  but  usually  they’re  designed  t( 
start  if  and  when  you  became  mentally  incompetant  to  look  after  your  own  affairs. 
For  instance,  if  you’re  in  a car  accident  and  end  up  in  a coma,  or  if,  when  you’re 
older,  you  get  a condition  like  Alzheimer’s  disease  that  robs  you  of  your  ability  to 
understand  your  affairs  and  make  sensible  decisions,  an  enduring  power  of 
attorney  gives  another  person  you  trust  the  right  to  make  decisions  for  you. 


I — 

But  I see  o snag  here.  If  you’re  in  a coma  or 
something,  how  can  you  create  an  enduring 
power  of  attorney ? It’s  too  late  to  do  it  then. 


Exactly.That’s  why  lawyers  advise  people  to  create 
enduring  powers  of  attorney  while  they  can.  They’re 
designed  to  come  into  effect  only  if  you  should  lose 
your  ability  to  look  after  your  own  affairs. 


8.  Suggest  a reason  why  lawyers  often  tell  their  clients  that  an  enduring  power  of 
attorney  is  just  as  important  as  a will. 


9.  Can  you  see  any  dangers  in  creating  an  enduring  power  of  attorney?  Set  up  a 
chart  like  the  one  that  follows  and  try  to  list  two  possible  dangers.  Then, 
beside  each,  suggest  a solution. 


ENDURING  POWER  OF  ATTORNEY 

Dangers 

Solutions 

. 

Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  2. 
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As  you  no  doubt  realized  when  doing  question  8,  creating  an  enduring  power  of 
attorney  isn’t  something  to  be  taken  lightly,  but  there  are  legal  precautions  in  place 
to  see  that  the  power  these  documents  create  are  seldom  abused.  Turning  over 
complete  control  of  one’s  financial  affairs  to  another  person  always  has  inherent 
risks;  but  if  set  up  properly,  an  enduring  power  of  attorney  may  someday  save  a 
person’s  family  years  of  financial  hardship. 

And  that’s  the  end  of  Activity  2.  In  this  activity  you’ve  looked  at  just  a few  legal 
issues  that  affect  the  extended  family.  In  Section  4 you’ll  be  digging  into  more 
issues  in  the  area  of  family  law — and  issues  of  a more  controversial  nature.  First, 
however,  there’s  one  matter  related  to  family  law  that  should  be  covered  in  this 
section — the  problem  of  abuse  within  families.  This  will  be  the  topic  of  the  next 
activity. 


ACTIVITY  3 

Abuse  Within  Families 


What  Is  Abuse? 


Do  you  sometimes  watch  the  news  on  television?  If  you  do,  you’re  likely  used  to 
hearing  story  after  story  about  abuse — often  within  families.  Physical  abuse, 
sexual  abuse,  emotional  abuse;  spousal  abuse,  child  abuse,  elder  abuse;  abuse  of 
family  members  with  disabilities  and  even  abuse  of  unborn  children.  Our  society 
has  really  only  recently  opened  its  eyes  to  the  scope  of  the  abuse  that  can  go  on 
within  families,  and  sometimes  it  seems  that  suddenly  almost  everyone  has  a story 
to  tell. 
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Of  course,  the  news  media  can  distort  our  perceptions  of  reality.  Abuse  doesn’t  go 
on  in  most  families;  and,  when  it  does,  it’s  not  usually  the  horrific  stuff  that  boosts 
viewer  ratings  on  TV  newscasts.  The  fact  is,  however,  that  abuse  does  exist  within 
some  families,  and  it’s  not  something  our  society  should  tolerate  at  any  level. 

Abuse  within  families  can,  as  you  noted  in  the  opening  paragraph  of  this  activity, 
take  many  forms.  Some  people  divide  it  up  into  five  general  classifications: 

• Physical  abuse  is  the  intentional  application  of  physical  force — or  a threat  to 
use  it — to  a family  member.  Examples  are  pushing,  punching,  slapping, 
shoving,  kicking,  spitting,  pinching,  pulling  hair,  choking,  throwing  things, 
striking  with  an  object,  using  or  threatening  to  use  a weapon,  locking 
someone  out  of  the  house,  abandoning  someone  in  an  isolated  or  unsafe 
place,  and  threatening  to  physically  harm  someone. 

• Sexual  abuse  includes  unwanted  sexual  advances,  touching,  intercourse,  or 
any  other  activity  where  one  family  member  uses  his  or  her  power  over 
another  to  achieve  a sexual  objective. 

• Emotional  or  psychological  abuse  includes  things  like  constant  criticism, 
intimidation,  isolation  from  friends,  controlling  with  fear,  or  any  behaviour 
that  undermines  the  mental  or  emotional  well-being  of  another. 

• Economic  abuse  involves  controlling,  exploiting,  or  limiting  another  person’s 
access  to  financial  resources;  misusing  another’s  funds;  and  cheating  or 
stealing  from  a family  member. 

• Neglect  is  an  act  of  omission  that  causes  significant  emotional  or  physical 
harm  to  a family  member  for  whom  one  is  responsible. 

However,  classifications  of  this  sort  are  never  perfect.  All  abuse,  for  instance,  can 
ultimately  be  called  emotional  abuse  in  that  it  undermines  the 
emotional  well-being  of  its  victims.  Nevertheless,  these  broa 
categories  can  be  useful  in  coming  to  understand  just  how 
great  the  potential  is  for  abuse  to  occur  within  a family. 

1.  Are  you  aware  of  any  families  in  which  you  suspect — or 
know — that  abuse  is  occurring?  If  so,  describe  the 
situation,  but  be  sure  not  to  identify  the  family  in  your 
answer.  You  should  be  aware,  however,  that  in  Alberta 
anyone  knowing  or  reasonably  suspecting  that  a child  is 
being  abused  is  required  by  law  to  report  it.  You’ll  be 
hearing  more  about  this  shortly. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  3. 
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family  violence : 

any  behaviour  by 
one  family 
member  against 
another  that  may 
endanger  the 
person’s  survival, 
security,  or  well- 
being 

a 


Remedies  for  Victims  of  Abuse 


Fortunately,  there  are  legal  remedies  for  victims  of  abuse.  But  not  all  abuse  is 
strictly  against  the  law.  A husband  who  constantly  criticizes  his  wife  or  uses  money 
to  control  her  isn’t  breaking  any  laws;  still,  serious  emotional  abuse  is,  as  you’ve 
seen,  an  indication  of  marriage  breakdown  and  thus  a ground  for  divorce.  Other 
types  of  abuse  are,  however,  very  much  against  the  law — physical  and  sexual 
abuse  being  examples.  In  what  follows  you’ll  be  looking  at  some  of  the  remedies 
available  for  victims  of  family  violence. 


Spousal  Abuse 

What  can  a person  do  if  his  or  her  spouse  is  physically  abusive? 


“His  or  her  spouse ”?  Shouldn’t  that  read  “her  husband ”? 
I mean,  women  may  emotionally  abuse  their  husbands, 
but  when  it  comes  to  physical  violence  its  always  the 
woman  who’s  the  victim. 


Often  that’s  the  case,  but  not  always.  Wives  can  be  physically 
abusive  too,  but  often  their  husbands  are  too  embarrassed  to 
admit  it  or  simply  don’t  know  what  to  do  about  it.  Battered 
women  are  more  common  than  battered  men,  but  that  doesn’t 
mean  that  husbands  are  responsible  for  all  family  violence. 

3 


There  are  a number  of  legal  remedies  available  for  victims  of  spousal  abuse.  What 
follows  is  a brief  description  of  the  five  principle  ones. 


Laying  Criminal  Charges 


! 


According  to  the  Criminal  Code,  a federal  statute,  both  assault  and  sexual  assault 
are  criminal  offences.  Anyone  who  has  been  physically  or  sexually  assaulted  may 
have  a criminal  charge  laid  against  the  person  responsible — including  his  or  her 
spouse.  This  will  involve  either  contacting  the  police  and  having  them  lay  a charge 
or  going  to  the  police  station  and  “laying  an  information”  against  the  spouse. 

To  learn  more  about  the  offence  of  assault,  turn  to  page  185  of  your  textbook  and 
read  the  material  on  that  page,  skipping  the  case  study.  Note  the  differences 
between  the  three  levels  of  assault. 
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▼ 

criminal  law: 

the  branch  of  law 
that  sets  out 
certain  acts  as 
crimes  and 
punishes  those 
acts 

civil  law:  the 

branch  of  law 
that  governs  the 
relations  between 
individuals 


2.  Tell  whether  in  each  of  the  cases  that  follow  an  assault  has  occurred  according 

to  the  Criminal  Code.  If  it  has,  tell  what  type  of  assault  was  involved. 

a.  Jerome  deliberately  shoves  Stephan. 

b.  Alice,  intending  to  hit  Bernice  on  the  shoulder  with  a stick,  accidentally 
blinds  her. 

c.  Ricardo  waves  his  fist  under  Lome’s  nose  and  shouts,  “I’m  going  to  beat 
you  to  a pulp!” 

d.  Liz  pushes  Renee  down,  pulls  a knife,  and  dares  her  to  get  back  up. 

e.  Krish  walks  up  to  Joseph  and  calmly  tells  him  that  if  he  ever  talks  to  his 
girlfriend  again  he’ll  punch  his  lights  out. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


To  learn  about  the  offence  of  sexual  assault,  turn  to  page  186  of  your  textbook  and 

read  the  material  under  the  subheading  Sexual  Assault  on  pages  186  and  187. 

Again,  skip  the  case  study. 

3.  Just  as  there  are  three  levels  of  assault,  so  are  there 
three  levels  of  sexual  assault.  How  many  of  these 
levels  permit  one  spouse  to  bring  a charge  against 
the  other? 

4.  Can  a husband  accused  of  sexual  assault  use  as  a 
defence  the  fact  that  he  believed  his  wife  consented? 

Explain  your  answer. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


If  one  spouse  does  bring  a criminal  charge  against  the  other,  he  or  she  will  have  to 
be  prepared  to  testify  in  court  if  the  spouse  charged  pleads  not  guilty. 

Commencing  a Civil  Action 

If  you’ve  taken  other  Legal  Studies  modules,  you’ll  know  the  distinction  between 
criminal  and  civil  law.  Criminal  law  involves  situations  where  the  governmental 
authorities — such  as  the  police  and  Crown  attorneys — prosecute  suspected 
wrongdoers.  By  contrast,  civil  law  involves  cases  where  private  individuals  (or 
organizations)  can  sue  others  in  court  for  compensation  for  some  wrong  done  to 
them. 
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damages:  money 
awarded  by  a 
court  to  a 
plaintiff  in  a civil 
action  to 
\compensate  for  a 
\ wrong  suffered 


▼ 


restraining 
order:  a court 
order  requiring 
\ an  abusive  spouse 
to  stop  molesting, 
annoying,  or 
\ harassing  the 
i other  spouse  and/ 
or  the  children 
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For  example,  if  you  accidentally  backed  your  car  through  your  neighbour’s  new 
fence,  it’s  your  neighbour,  not  the  police,  who  would  sue  you  for  money  to  repair 
the  fence.  Many  actions,  of  course,  can  result  in  both  criminal  and  civil  court 
cases.  A person  injuring  someone  by  driving  recklessly  is  likely  to  be  taken  to 
court  by  the  victim  for  financial  compensation  and  again  by  the  police  on  a criminal 
charge. 

Battered  spouses  always  have  the  option  of  bringing  a civil  action  against  their 
abusers,  just  as  they  would  against  a stranger  who  assaulted  them.  Normally  in 
this  sort  of  case  (if  it’s  successful)  a court  awards  damages — a term  for  money 
intended  to  compensate  the  victim.  Normally  victims  of  abuse  aren’t  after  money, 
of  course;  what  they  want  is  to  put  an  end  to  the  violence.  For  this  reason,  it’s  very 
unusual  for  a battered  spouse  to  commence  a civil  action  for  assault  against  his  or 
her  partner.  Nevertheless,  you  should  be  aware  that  this  option  does  exist. 

5.  Tell  whether  each  of  the  following  situations  might  result  in  a criminal  or  a civil 

trial. 

a.  The  chef  at  the  exclusive  Chez  Ralph 
restaurant  forgot  that  Ms.  Spenser  had 
told  him  she  was  very  allergic  to  garlic.  He 
put  garlic  into  her  entree,  with  the  result 
that  Ms.  Spenser  spent  Christmas  in 
hospital  and  missed  two  weeks  of  work. 

b.  Mr.  Jorgensen  rented  a quarter  section  of 
land  to  grow  barley  on,  agreeing  to  pay  the 
owner  a portion  of  his  profit.  When  he  sold 
his  crop,  however,  he  refused  to  pay  the  ow 

c.  Celine  ran  three  stop  signs  in  her  hurry  to  get  to  work  on  time  the  first  day 
of  her  new  job. 

d.  Miss  Kinderchuk  failed  to  cover  the  old  well  on  her  property.  As  a result,  a 
child  fell  in  and  drowned. 


a cent. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


Getting  a Restraining  Order  or  an  Injunction 

Another  alternative  for  a victim  of  spousal  abuse  is  to  apply  to  the  courts  for  what’s 
called  a restraining  order.  A restraining  order  is  a court  order  requiring  an 
abusive  spouse  to  stop  molesting,  annoying,  or  harassing  the  other  spouse  and/or 
the  children  for  a period  of  time — most  often  for  three  months.  A restraining  order 
can  be  obtained  in  just  a few  days  if  there’s  an  emergency  and  the  court  is  satisfied 
that  the  spouse  in  question  has  been  physically  abusive  and  that  the  spouse 
applying  for  the  order,  and/ or  the  family’s  children  are  in  danger.  If  an  abusive 
spouse  breaches  (breaks)  a restraining  order,  the  other  spouse  can  have  him  (or 
her)  arrested  by  the  police. 


ME 
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There’s  one  catch , however.  Restraining  orders  must  be 
accompanied  by  a civil  action.That  usually  means  they’re 
used  by  a spouse  who  has  already  applied  for  a divorce. 


So  I guess  that  means  a common-law  partner  can’t  get  one. 


It’s  more  difficult,  but  a common-law  partner  can  get 
a restraining  order.The  legal  route  that  he  or  she  has 
to  take  is  a bit  difficult  however.  A lawyer  could  offer 
advice  on  how  to  go  about  it. 


Using  Anti-Stalking  Laws 


One  trouble  with  restraining  orders  is  that  they’re  normally  awarded  only  if  the 
spouse  in  question  is  actually  engaging  in  abusive  behaviour.  But  what  about  the 
situation  where  one  spouse  hasn’t  done  anything  actually  abusive  but  whose 
behaviour  is  frightening  his  or  her  partner?  An  example  might  be  a husband  who’s 
separated  from  his  wife  but  who  follows  her  everywhere  or  who  parks  his  car 
outside  her  home  and  watches  everything  that  goes  on. 

Section  264  of  the  Criminal  Code , entitled  Criminal  Harassment,  makes  such 
behaviour  unlawful.  Known  informally  as  the  “anti-stalking”  law,  this  section  of  the 
Criminal  Code  allows  anyone  victimized  in  ways  like  this  to  have  criminal  charges 
brought  against  the  person  responsible.  This  can  be  a spouse,  a common-law 
partner,  or  anyone  else. 


Obtaining  a Peace  Bond 


▼ 

peace  bond:  a 

promise  a person 
makes  to  the 
court  to  keep  the 
peace  and  behave 
properly 


The  Criminal  Code  offers  both  abused  spouses  and  common-law  partners  (or 
anyone  else  for  that  matter)  another  option — applying  for  a peace  bond.  This  is 
simply  a promise  the  abusing  individual  makes  the  court  that  he  or  she  will  keep 
the  peace.  To  get  a peace  bond,  you  must  “lay  an  information”  at  the  police  station 
or  contact  the  Criminal  Division  of  the  Provincial  Court.  Then  you’ll  have  to  appear 
in  court — along  with  your  spouse  or  partner — and  testify  that  you’re  fearful  for 
your  safety  or  the  safety  of  your  child  or  your  property.  If  the  judge  thinks  your 
application  is  reasonable,  a peace  bond  will  be  granted  for  up  to  one  year  under 
Section  810  of  the  Criminal  Code.  If  your  spouse  or  partner  breaches  the  peace 
bond,  you  can  have  him  or  her  charged  with  a criminal  offence. 
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Using  the  Matrimonial  Property  Act 


Another  way  a spouse  who’s  been  the  victim  of 
family  violence  can  protect  him-  or  herself  is  to 
make  use  of  provisions  in  the  Matrimonial 
Property  Act  by  which  a court  can  issue  an 
order  restraining  the  abusive  spouse  from 
entering — or  even  coming  close  to — the 
matrimonial  home.  This  is  called  an  exclusive 
matrimonial  home  possession  order.  The 
matrimonial  home  is  the  principal  home  the 
spouses  have  lived  in,  whether  the  couple 
rents  or  owns  it  and  no  matter  whose  name  it’s 
registered  in.  This  means  an  abused  wife,  for 
instance,  can  get  a court  order  preventing  her 
husband  from  approaching  their  home  even  if  he’s 

paid  for  it  and  it’s  registered  in  his  name.  Of  course,  an  order  of  this  sort  won’t 
protect  the  abused  spouse  when  away  from  the  home,  but  it  has  the  advantage  that 
it  usually  lasts  longer  than  an  ordinary  restraining  order. 


But  as  I recall,  the  Matrimonial  Property  Act  only 
applies  to  married  people,  right?  So  a common-law 
partner  couldn’t  get  this  kind  of  an  order. 


That’s  right,  but  if  a person  is  being  abused  by 
his  or  her  partner,  a lawyer  will  still  likely  be  able 
to  work  something  out  that  will  offer  protection 
of  the  same  sort. 


6.  Mr.  Desjardins  has  begun  procedures  to  get  a divorce  from  his  wife,  who’s 
become  increasingly  abusive  over  the  last  year  or  two.  The  situation  has 
suddenly  become  critical,  however;  last  night  Mrs.  Desjardins  attacked  her 
husband  and  threatened  him  with  a carving  knife.  Her  behaviour  is  such  that 
Mr.  Desjardins  is  fearful  for  his  life. 


You’re  Mr.  Desjardins’  lawyer.  What  advice  will  you  give  him? 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  3:  Activity  3. 
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Child  Abuse 


If  there’s  a family-related  problem  in  our  society  more  dreadful  than  spousal  abus< 
it’s  certainly  child  abuse.  Though  abused  spouses  can  feel  frightened  and  trapped 
the  fact  remains  that  they  are  adults  who  can  take  steps  to  end  their  abusive 
relationships.  Young  children,  on  the  other  hand,  who  are  victimized  by  the  very 
people  who  are  there  to  look  after  them,  often  have  no  one  to  turn  to  and  no  way  c 
getting  the  help  they  need. 

Because  children  who  are  abused  or  neglected  in  their  homes  are  deemed  to  neec 
governmental  protection,  Alberta’s  Child  Welfare  Act  contains  a section  devoted 
exclusively  to  this  problem.  This  act  gives  governmental  authorities — police  and 
provincial  social  workers — the  power  to  apprehend  children  who  appear  to  be  in 
danger  in  their  homes.  Because  it’s  often  critical  to  get  an  abused  child  out  of  the 
home  immediately,  no  warrant  is  needed  for  an  apprehension. 

Within  ten  days  a court  hearing  must  take  place  in  the  Provincial  Court,  Family 
Division;  the  child’s  parents  or  guardians  must  be  given  two-days’  notice  of  the 
hearing.  The  judge,  after  reviewing  the  evidence,  can  do  one  of  three  things: 

• return  the  child  home,  perhaps  on  the  condition  that  social  workers  will 
supervise  the  situation  for  a period  of  time 

• place  the  child  under  temporary  guardianship  for  a year,  which  means  a 
government  agency  called  the  Children’s  Guardian  takes  responsibility  for 
the  child,  probably  placing  him  or  her  temporarily  in  a foster  home 

• place  the  child  under  permanent  guardianship,  in  which  case  the  parents  wil 
lose  all  their  rights  in  relation  to  their  child  and  the  Children’s  Guardian  will 
take  over  all  responsibility  for  him  or  her 
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Wow!  That  last  one  is  pretty  severe. 


It  certainly  is;  but  remember,  it's  the  well-being  of 
the  child,  not  the  parents,  that’s  of  most  importance 
in  all  this.  In  actual  fact,  it’s  rare  for  a judge  to  go 
straight  to  a permanent  guardianship;  usually  this  is 
a last  resort  after  other  options  have  failed. 


Yeah,  I guess  kids  are  always  best  off  in 
their  own  homes  if  that’s  at  all  possible. 

vjr 


As  you  read  earlier  in  this  activity,  the  Child  Welfare  Act  requires  anyone  who 
reasonably  suspects  that  a child’s  “survival,  security,  or  development”  is  in  danger, 
to  report  it.  This  means  neglect,  improper  care  and  feeding,  abandonment,  and 
cruel  treatment,  as  well  as  physical  and  sexual  abuse.  The  Department  of  Social 
Services  and  Community  Health  operates  a twenty-four  hour  confidential 
telephone  service  called  the  Child  Abuse  Hotline  to  make  reporting  easy  and  quick. 
You  simply  dial  0 and  ask  for  Zenith  1234. 

Following  is  a list  of  situations  in  which  the  authorities  may  step  in  under  the  Child 
Welfare  Act  and  offer  protection: 


• The  child  has  been  abandoned  or  lost. 

• The  parent  or  guardian  of  the  child  is  dead  and  the  child  has  no  other 
guardian. 

• The  parent  or  guardian  of  the  child  is  unable  or  unwilling  to  provide  the 
child  with  the  necessities  of  life  (food,  shelter,  clothing)  as  well  as  proper 
medical,  surgical,  and  dental  care. 

fills 
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• The  child  has  been,  or  there  is  substantial  reason  to  think  that  the  child 
will  be,  physically  injured  or  sexually  abused  by  his  or  her  parent  or 
guardian. 

• The  parent  or  guardian  of  the  child  is  unable  or  unwilling  to  protect  the 
child  from  physical  injury  or  sexual  abuse. 

• The  child  has  been  emotionally  injured  by  his  or  her  parent  or  guardian. 

• The  parent  or  guardian  of  the  child  is  unable  or  unwilling  to  protect  the 
child  from  emotional  injury. 

• The  parent  or  guardian  of  the  child  has  subjected  the  child  to,  or  is  unable 
or  unwilling  to  protect  the  child  from,  cruel  or  unusual  treatment  or 
punishment. 

• The  condition  or  behaviour  of  the  child  prevents  his  or  her  parent  or 
guardian  from  providing  the  child  with  adequate  care  appropriate  to  meet 
the  child’s  needs. 


Are  Tougher  Laws  Needed? 

While  this  module  was  being  prepared,  the  government  of  Alberta  was  considering 
adopting  new  laws  in  its  war  on  family  violence.  The  following  article  appeared  in 
the  Edmonton  Journal  in  July  of  1997.  Read  it  and  answer  the  questions  that  follow 
it. 


EDMONTON  - The  Alberta  government  introduced  draft  legislation  on  family 
violence  Wednesday,  and  is  calling  for  input  from  Albertans  on  what  they  want  to  do 
about  it. 

Justice  Minister  Jon  Havelock  appointed  Tory  MLA  Jocelyn  Burgener  to  gather  public 
submissions  over  the  next  few  months  and  bring  forward  family  violence  changes 
for  the  spring  1998  legislative  sitting. 

“Domestic  violence  is  occurring  and  continues  to  occur  at  an  alarming  rate  but 
Albertans  have  not  been  asked  how  they  want  to  deal  with  this,  not  only  as  a social 
issue  but  as  a legal  issue,”  said  Burgener. 

The  draft  is  dubbed  the  Protection  Against  Family  Violence  Act.  Its  provisions  are 
similar  to  the  private  member’s  bill  on  domestic  violence  proposed  by  Liberal  MLA 
Alice  Hanson  last  year. 


Province  Plans  New  Laws  on  Family  Violence 
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It  was  Burgener  herself  who  introduced  the  rarely  used  procedure  to  end  debate  and 
effectively  kill  the  Hanson  bill,  known  as  Bill  214. 

Hanson’s  Victims  of  Domestic  Violence  Act  was  designed  to  provide  greater  protection 
against  domestic  violence  by  allowing  victims  to  go  to  court  day  or  night  to  get  an 
order  to  keep  the  abuser  away. 

“Why  are  we  studying  this  again?”  asked  Liberal  MLA  Laurie  Blakeman.  “We  don’t 
need  to  study  this  any  more.  Why  don’t  we  have  a fall  session  and  get  this  passed?” 

Burgener  contends  the  government  bill  requires  further  discussion. 

“This  bill  is  significantly  different  because  it  focuses  on  family  violence  and  not  the 
broad  issue  of  domestic  abuse,  which  was  the  substance  of  Ms.  Hanson’s  bill.” 

Blakeman  disagreed.  “A  lot  of  it  is  very  similar,  in  fact  it’s  almost  identical.  Our  biggest 
problem  here  and  we  all  know  it  is  this  is  about  battering  women.  So  let’s  deal  with 
it.” 

Government  statistics  indicate  that  since  1992,  24,  717  adults  and  29,  962  children 
have  been  admitted  to  government-funded  facilities,  such  as  shelters  for  battered 
women. 

Under  emergency  provisions  in  both  bills,  a judge  would  have  the  power  to 
immediately  evict  a spouse  from  the  home,  regardless  of  ownership,  and  seize  firearms 
for  up  to  96  hours. 

As  well,  both  pieces  of  legislation  gave  general  powers  to  judges,  if  they  determine 
family  violence  has  occurred,  including: 

• granting  the  victim  exclusive  occupation  of  the  residence,  regardless  of 
ownership; 

• a restraining  order  against  the  alleged  abuser  from  going  near  the  family  home, 
spousal  employer  or  children’s  school; 

• force  alleged  abusers  to  pay  compensation  for  monetary  losses,  including 
employment  income,  medical  and  dental  expenses,  moving  costs  and  legal  fees; 

• grant  either  party  temporary  possession  of  personal  property,  including 
vehicles,  cheque  books,  bank  cards  or  children’s  clothing. 

Liberal  provisions  on  emotional  and  financial  abuse  are  not  included.  As  well,  the 
draft  does  not  allow  for  other  family  members  to  launch  complaints. 

Several  concerns  have  been  raised  with  the  proposed  legislation.  “Is  this  really 
necessary?”  asked  Carolyn  Van  Ee,  president  of  the  Equitable  Child  Maintenance 
and  Access  Society. 

Van  Ee  questioned  allowing  such  powers  following  allegations  of  abuse.  “It’s  a fine 
line  because  in  the  true  domestic  violence  situation  we  want  to  do  something  to  protect 
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these  people.  But  we  do  know  for  a fact  that  false  allegations,  whether  it’s  physical 
abuse  or  mental  abuse,  are  the  number  one  thing  right  now.” 

Added  Larry  Anderson,  past  president  of  the  Criminal  Trial  Lawyers’  Association:  “A 
primary  problem  is  it  is  going  to  complicate  matters  more  than  simplify  them.  It  is 
extremely  prone  to  misuse  and  abuse. 

“Most  dangerous  of  all  is  that  these  very  draconian  powers  can  be  exercised  on  the 
basis  of  untested  allegations  by  estranged  or  angry  spouses.  Those  are  precisely  the 
circumstances  where  there  have  to  be  safeguards.”1 


7.  According  to  the  article,  spouses  who  claim  to  be  victims  of  violence  would, 
under  the  proposed  legislation,  be  able  to  achieve  almost  immediately — and 
without  a trial — many  legal  objectives  that  now  take  some  time — such  as 
exclusive  occupation  of  the  home  and  financial  compensation.  While  those  in 
favour  of  these  changes  see  them  as  necessary  to  help  abused  spouses,  others, 
such  as  Carolyn  Van  Ee  and  Larry  Anderson,  are  afraid  of  the  proposed 
changes. 

a.  In  your  own  words,  explain  the  fears  these  people  have. 

b.  Are  you  in  favour  of  the  proposed  bill  or  do  you  agree  with  those  who 
oppose  it?  Give  reasons  for  your  answer. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Activity  3. 


Abuse  within  families  isn’t  limited  to 
spouses  and  children,  of  course. 

Elderly  relatives  often  find  themselves 
as  much  at  the  mercy  of  those  they 
depend  on  as  children  do.  Too  often 
stories  emerge  of  elderly  parents, 
perhaps  mentally  or  physically 
incapacitated  in  some  way,  neglected 
and  mistreated  while  their  adult  children 
live  in  their  home  and  bully  them  into  handing 
over  control  of  their  life  savings.  People  with 
disabilities,  too,  can  be  especially  susceptible  to 
abuse  within  their  families. 


1 Tom  Arnold,  “Province  Plans  New  Laws  on  Family  Violence,”  The  Edmonton  Journal,  24  July  1997,  <http:/ / 
www.southam.com/edmontonjournal/news/alberta/072497ab6.html>  (8  August  1997).  Reprinted  by  permission. 
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No  law  like  the  Child  Welfare  Act  exists  in  Alberta  to  protect  adults  from  abusive 
family  members,  but  any  victims  of  abuse  can  use  the  legal  remedies  outlined 
earlier: 

• They  can  contact  the  police  and  find  out  if  the  abuse  may  be  such  as  to 
constitute  a criminal  offence.  If  so,  criminal  charges  can  be  laid. 

• They  can  see  a lawyer  and  investigate  the  possibility  of  launching  a civil 
action. 

• They  can  apply  to  the  courts  for  a peace  bond  requiring  the  abusive  family 
member  to  keep  the  peace. 

Many  organizations — both  public 
and  private — exist  in  Alberta  to  help 
victims  of  abuse  and  family 
violence — women’s  shelters,  legal- 
aid  organizations,  counselling 
services,  and  so  on.  One  of  the  best 
places  for  victims  to  get  the  direction 
and  information  they  need  is  the 
Office  for  the  Prevention  of  Family 
Violence,  a service  provided  by  the 
provincial  government’s  Department 
of  Family  and  Social  Services. 

Abuse  and  family  violence  certainly  aren’t  pleasant  topics,  but  they  are  things  that 
are  best  out  in  the  open  where  something  can  be  done  to  stop  or  limit  them.  Of 
course,  the  issue  goes  far  beyond  the  legal  aspects  touched  on  here.  The  question 
of  why  people  abuse  those  closest  to  them  is  a complex  one;  it’s  well  beyond  the 
scope  of  this  course.  But  if  you  ever  do  experience  an  abusive  situation  within  your 
family,  it’s  important  to  have  some  idea  of  what  your  legal  options  are. 


FOLLOW-UP  ACTIVITIES 


If  you  had  difficulty  understanding  the  concepts  in  the  activities,  it’s  recommended 
that  you  do  the  Extra  Help.  If  you  have  a clear  understanding  of  the  concepts,  it’s 
recommended  that  you  do  the  Enrichment. 


In  this  section  you  compared  the  legal  rights  and  obligations  of  cohabiting 
partners  living  in  Alberta  with  those  of  spouses.  If  you’re  still  a bit  confused  by  all 
of  this,  the  chart  that  follows  may  provide  a useful  summary. 
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MARRIAGE/COHABITING — RIGHTS  AND  OBLIGATIONS 


Marriage 

Cohabiting 

Necessities 

• Each  spouse  has  a duty  to 
provide  the  other  with  life’s 
necessities. 

• Partners  are  under  no 
obligation  to  provide  for  each 
other. 

Property 

• During  the  marriage,  each 
spouse  can  own  property 
individually. 

• During  the  relationship,  each 
partner  owns  what  he  or  she 
brought  into  the  relationship. 

• Upon  divorce  or  legal 
separation,  if  spouses  cannot 
reach  agreement,  the  court  will 
divide  matrimonial  property  as 
fairly  as  possible. 

• If  the  relationship  ends,  the 
partners  keep  their  own 
property,  though  one  may 
successfully  sue  the  other  if  a 
case  can  be  established. 

Inheritance 

• If  either  spouse  dies  without  a 
will,  his  or  her  property  goes 
to  the  other  (to  be  shared  by 
any  children  if  the  estate  is 
large  enough). 

• Dependent  spouses  will  inherit 
from  the  other’s  estate  even  if 
the  will  leaves  everything  to 
other  people. 

• A partner  has  no  rights  to  the 
estate  of  the  other  unless 
named  specifically  in  the  will. 

• Neither  partner  has  an 
automatic  right  in  the  family 
home. 

• Each  spouse  has  rights  in  the 
family  home. 

Debt 

• A spouse  isn’t  responsible  for 
the  other’s  debts  unless  he  or 
she  has  co-signed  for  them. 

• A partner  isn’t  responsible  for 
the  other’s  debts  unless  he  or 
she  has  co-signed  for  them. 

Children 

• Spouses  have  an  obligation  to 
support  their  children. 

• Partners  have  an  obligation  to 
support  their  children. 

1.  Miroslav  and  Annette  have  been  in  a common-law  relationship  for  ten  years. 
The  couple  are  traditional  in  their  attitude  to  raising  a family;  Annette  has 
stayed  home  to  look  after  the  kids  while  her  partner  has  worked  outside  the 
home.  As  a result,  Miroslav  has  paid  for  almost  everything  the  couple  owns. 
Miroslav  has  no  will. 

From  a purely  financial  position,  would  Annette  likely  be  better  off  if  Miroslav 
were  to  die  or  to  leave  her?  Explain  your  answer. 
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2.  It’s  often  said  that  cohabitation  agreements  are  more  important  than  marriage 
contracts.  Why  is  this  so? 

3.  Along  with  common-law  relationships,  you  looked  briefly  at  several  other 
family-law  issues  in  this  section.  Test  your  understanding  of  this  material  by 
filling  in  the  blanks  in  the  following  sentences.  Be  sure  to  go  back  and  review 
any  material  that  gives  you  problems. 

a.  The  Alberta  statute  that  contains  a clause  saying  that  a child  must  provide 

maintenance  for  a needy  parent  is  the 

b.  The  province  in  which  a court  has,  in  fact,  ruled  that  children  must  support 

elderly  parents  in  need  is 

c.  A legal  document  giving  another  person  authority  to  act  on  your  behalf  is 

called  a(n) 

d.  If  the  document  described  in  question  c.  gives  someone  the  right  to  look 

after  your  affairs  indefinitely  after  you’ve  become  incapable  of  managing 
them,  it’s  a(n) 

e.  A victim  of  abuse  can,  if  divorce  proceedings  have  been  launched,  apply  for 

a(n) order  to  control  his  or  her  spouse. 

f.  Anyone  can  apply  to  the  courts  for  a(n) , which  is  a 

promise  made  by  a person  suspected  of  abuse  to  keep  the  peace  and  behave 
properly. 

g.  An  abused  spouse  can  apply  for  an  exclusive  home-possession  order  under 

an  Alberta  statute  called  the 

h.  The  Alberta  statute  governing  children  in  need  of  protection  is  the 


i.  Under  the  authority  of  the  act  mentioned  in  question  h.,  a judge  can  take 

children  from  their  families  and  place  them  under for 

a year. 

j.  A child  put  under  the  control  of  the  Children’s  Guardian  will  normally  be 

placed  in  a(n) home. 


Compare  your  answers  with  those  in  the  Appendix,  Section  3:  Extra  Help. 
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Task  Manaflemenl 


Task  Management 


! 


Enrichment 


Do  one  or  more  of  the  following. 

1.  The  problem  of  abuse  and  violence  within  families  is  attracting  much  attention 
these  days.  As  a result,  a great  deal  of  information  is  now  available  to  make 
people  aware  of  the  problem  and  to  give  direction  to  people  caught  up  in 
abusive  situations. 

If  you’re  interested  in  learning  more  about  family  violence  in  general  or  about 
specific  forms  of  abuse,  a good  place  to  start  is  with  the  Office  for  the 
Prevention  of  Family  Violence,  part  of  the  Government  of  Alberta’s 
Department  of  Family  and  Social  Services.  This  organization  can  provide  you 
with  a variety  of  literature  and  give  you  advice  on  how  to  get  the  help  or 
information  you’re  after. 

You  can  contact  this  organization  at  this  address: 

Office  for  the  Prevention  of  Family  Violence 
11th  Floor,  Seventh  Street  Plaza,  10030  - 107  Street 
Edmonton,  Alberta 
T5J  3E4 

Phone:  (403)  422-5916 
Fax:  (403)  427-2039 

2.  An  easily  accessed  source  of  information  on  a variety  of  topics  covered  in  this 
section  is  the  Calgary  Legal  Guidance  Dial-A-Law  series  of  telephone 
recordings  explained  in  the  Enrichment  of  Section  1.  Tapes  that  relate  to 
Section  3 are 

• 121  Restraining  Orders 

• 122  Battered  Spouses 

• 123  Battered  Women 

• 124  Children  Needing  Protection 

• 901  Spousal/Partner  Abuse 

• 902  Suspected  Family  Violence 

• 903  Child  Abuse 

• 126  Common-law  Relationships 

• 135  Access  for  Non-Parents 

• 139  Step-Parent  Adoption 

• 213  Power  of  Attorney 
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If  you’d  like  to  learn  more  about  any  of  these  topics,  these  brief  discussions 
might  be  an  easy  place  to  start.  Another  source  is  Student  Legal  Services  of 
Edmonton,  who  produce  a series  of  pamphlets  called  A Guide  to  the  Law 
Regarding....  You  can  contact  Student  Legal  Services  at  this  address: 

Student  Legal  Services  of  Edmonton 

114  Law  Centre 

University  of  Alberta 

Edmonton,  Alberta 

T6G  2H5 

Phone:  (403)  492-2226 

3.  If  your  school  library  or  your  Legal  Studies  teacher  has  a collection  of  back 
issues  of  the  Alberta  magazine  LawNow,  take  a look  at  the  December/January 
issue  for  1993/94  and  the  December/January  issue  for  1996/97.  Both  these 
issues  are  devoted  to  family-law  topics.  They  contain  articles  on  (among  other 
topics)  grandparents’  access  rights,  the  Alberta  child-welfare  system,  and  the 
duty  of  children  to  support  elderly  parents. 

4.  If  you  have  access  to  the  Internet,  see  what  you  can  learn  about  any  of  the 
topics  covered  in  this  section  that  you  find  interesting.  Just  pick  a key  word  or 
phrase  and  use  a search  engine  to  start  locating  material.  One  topic  you  might 
want  to  research  is  the  rights  of  cohabiting  couples  in  jurisdictions  outside 
Alberta — in  other  provinces,  perhaps,  or  in  the  United  States.  If  you  can  get  the 
information  you  want,  write  up  a brief  report  comparing  the  rights  of  common- 
law  couples  in  Alberta  and  other  jurisdictions. 

5.  If  you  can  locate  a copy,  watch  the  fifteen-minute 
videotape  Domestic  Violence,  part  of  the  ACCESS 
series  You  and  the  Law.  This  short  tape  will  give 


6.  Family  violence  is  a topic  that’s  very  much  with 
us  in  the  news  media.  Now  that  you  know  a bit 
more  about  the  legal  aspects  of  this  issue,  keep 
a close  eye  on  newspapers,  magazines,  and 
news  broadcasts  to  get  a better  idea  of  the 
scope  of  the  problem  and  how  people  actually 
deal  with  it.  Try  to  become  aware  of  the 
various  organizations  that  exist  to  educate 
people  about,  and  assist  victims  of,  family  violence. 


you  a dramatic,  easy-to-follow  look  at  the  probleir 
of  spousal  abuse  and  what  a victim  can  do  about  i 


SECTION  3:  Family  Law — A Broader  Perspective 


81 


CONCLUSION 


In  this  section  you’ve  looked  at  a variety  of  family-law  issues.  You’ve  learned  how 
the  rights  of  common-law  couples  differ  from  those  of  spouses,  and  you’ve 
investigated  topics  like  grandparents’  access  rights,  enduring  power  of  attorney, 
and  children’s  obligations  to  support  their  elderly  parents.  Finally,  in  the  last 
activity  you  looked  at  the  problem  of  family  violence  and  the  legal  recourses 
available  to  victims. 

At  this  point  in  the  module  you  should  have  a pretty  good  grounding  in  the  basics 
of  family  law.  In  the  last  section  you’ll  use  this  grounding  to  investigate  challenging 
issues  in  family  law  and  possibly  ask  yourself  if  a career  in  this  area  might  be  a 
possibility  for  you. 


ASSIGNMENT 

Turn  to  your  Assignment  Booklet  and  do  the  assignment  for  Section  3. 
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Do  you  think  same-sex  couples  should  be  allowed  to  legally  marry  and  enjoy  all 
the  protection  the  law  offers  husbands  and  wives?  Do  you  think  that  a 
pregnant  woman  should  have  the  right  to  abuse  substances  like  alcohol  and  drugs 
even  though  there’s  a good  chance  doing  so  will  seriously  harm  her  unborn  child? 
Do  you  believe  that  people  should  be  allowed  to  write  a “living  will”  stipulating  that 
if  they  ever  end  up  tied  to  a life-support  system,  they  should  be  allowed  to  die 
naturally? 

Issues  like  these  constantly  challenge  the  legal  system,  and  they’ll  be  the  main 
focus  of  this  section.  When  you’ve  completed  the  section,  you  should  be  able  to 
describe  several  such  challenging  issues,  and  you’ll  have  researched  one  in 
particular.  You  should  also  be  able  to  identify  a number  of  career  possibilities  in 
the  area  of  family  law. 


SECTION  4:  Issues  and  Careers 


LLOaSE 


ACTIVITY  I 


Challenging  Issues  in 
Family  Law 

On  the  preceding  page,  the  introduction  to  this 
section  referred  to  three  issues  challenging 
lawmakers  in  the  area  of  family  law.  The  fact  is, 
of  course,  that  you’ve  already  looked  at  several 
such  challenging  issues  as  you  worked  through 
Sections  1 to  3.  Two  of  the  principle  ones  were 

• the  ongoing  attempt  to  have  child-support 
laws  that  are  fair  to  both  parents  and  a 
workable  system  to  enforce  those  laws 
across  the  country 

• the  problem  of  family  violence,  as 
illustrated  in  the  Government  of  Alberta’s 
current  attempt  (while  this  module  was 
being  prepared)  to  pass  a law  making  it 
easier  for  an  abused  spouse  to  get 
immediate  help  from  the  courts 

In  this  activity,  you’ll  be  very  briefly  examining  several  more  controversial  areas  of 
family  law.  You’ll  be  looking  at  the  issues  from  both  sides  and  thinking  about  the 
pros  and  cons  of  contrasting  positions.  Then  you’ll  be  choosing  one  issue  that 
interests  you  in  particular  and  doing  some  research  into  it  on  your  own.  These 
issues  all  have  strong  moral,  and  possibly  religious,  dimensions;  and  though  the 
emphasis  here  will  be  on  the  legal  aspects,  it  will  be  impossible  to  consider  these 
without  thinking  about  their  moral  underpinnings  first. 

What  follows,  then,  is  a brief  look  at  several  controversial  issues. 


Challenging  Issues 

Living  Wills 

Have  you  ever  considered  the  possibility  that  someday  you  might  end  up  in  a coma 
and  on  a life-support  system  in  a hospital  with  no  realistic  hope  of  recovery?  It’s 
not  a pleasant  thought,  but  the  possibility  is  always  there.  In  days  gone  by,  of 
course,  the  problem  didn’t  exist — or  not  to  the  same  degree — because  we  didn’t 
have  the  technology  that’s  available  today  to  keep  people  alive.  If  you  were  in  this 
situation,  unable  to  communicate  your  wishes,  what  would  you  want  your  doctor  to 
do? 
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!'  living  will:  a 

I document 
j instructing  a 
j doctor  what 
i medical 
i treatments  you 
| want  if  you  end 
up  unable  to 
\ communicate 


▼ 

euthanasia:  the 

putting  to  death, 
as  an  act  of 
mercy,  of  people 
with  incurable 
diseases  or  in 
constant, 
untreatable  pain 


That's  easy.  I’d  want  my  doctor  to  pull  the  plug  and  let  me  die 
with  a bit  of  dignity.  Why  hang  on  for  years,  putting  a terrible 
strain  on  your  family — not  to  mention  the  health-care  system 
— when  you’re  unconscious  and  can’t  get  better? 


i 


I disagree.  I don’t  believe  human  beings  have 
the  moral  right  to  take  their  own  lives  any  more 
than  another  person’s.  It’s  not  our  decision  whether 
we  live  or  die;  it’s  up  to  a higher  power.  Besides, 
miracles  do  sometimes  happen.  Are  we  ever  certain 
there’s  no  chance  of  recovery? 


Some  people  try  to  deal  with  this  problem  by  drawing  up  what  are  called  living 
wills.  A living  will  is  simply  a document  intended  for  your  doctor  that  specifies  the 
medical  procedures  you  want  followed  if  you  ever  end  up  in  a position  like  this. 
Most  people  who  draw  up  living  wills  instruct  their  doctors  not  to  prolong  their 
lives  with  life-support  equipment  if  there’s  no  real  hope  of  recovery.  Rather,  they’d 
prefer  to  die  naturally  and  peacefully. 

An  Alberta  statute  known  as  the  Personal  Directives  Act  allows  people  to  draw  up 
legal  documents  called  personal  directives,  which  are  in  most  respects  like  living 
wills.  In  their  personal  directives,  people  can  appoint  agents  to  make  decisions  for 
them  that  relate  to  their  personal  lives  if  ever  they’re  unable  to  make  such 
decisions  themselves.  These  decisions  can  relate  to  such  matters  as  health  care, 
accommodation,  employment,  and  legal  matters  of  a non-financial  nature. 
Guidelines  to  be  used  in  making  these  decisions  can  be  included  in  the  directive. 

Personal  directives  in  Alberta  often  include  a guideline  like  this  one: 

I do  not  wish  my  life  to  be  prolonged  by  artificial  means  when  I am  in  a coma  or  a 
persistent  vegetative  state  and,  in  the  opinion  of  my  physician  or  other  consultants, 
have  no  known  hope  in  regaining  awareness  and  higher  mental  functions,  no 
matter  what  is  done. 

Wordings  in  such  clauses  must  be  careful  since  anything  in  a personal  directive 
that  conflicts  with  the  law  will  be  considered  invalid.  In  fact,  the  preamble  to  the 
act  specifically  states  that  requests  for  assisted  suicide  or  euthanasia  cannot  be 
included  in  a directive.  There’s  a fine  line  between  asking  that  a life  not  be 
prolonged  by  artificial  means  and  asking  that  it  be  terminated. 

Of  course,  the  debate  on  living  wills  ultimately  raises  the  whole  issue  of  suicide, 
doctor-assisted  suicide,  and  euthanasia.  These  larger  issues  concerning  life  and 
death  and  doctors’  moral  and  legal  obligations  to  their  patients  are  currently  very 
much  at  the  forefront  of  debates  on  human  rights  and  medical  ethics. 
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1.  What  are  your  views?  Should  living  wills — even  those  asking  for  assisted 
suicide  or  euthanasia — have  the  legal  authority  of  normal  wills?  Support  your 
ideas  with  reasons. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  4:  Activity  I. 


Surrogate  Mothers 


surrogate 
mother : a 

woman  who 
carries  the 
fertilized  egg  of 
another  woman 
to  term 


Another  legal  controversy  that’s  arisen  because  of  modern  technological  advances 
is  that  of  surrogate  mothers.  Sometimes  couples  who  want  to  have  children  find 
they  can’t  because  the  woman  isn’t  physically  able  to  bring  a child  to  term.  One 
modern  solution  to  this  problem  is  to  extract  an  egg  from  the  woman,  fertilize  it 
with  her  husband’s  sperm  in  a laboratory,  and  implant  the  fertilized  egg  into  the 
womb  of  another  woman  who  has  agreed  to  carry  the  child  and  give  birth  to  it. 
When  the  child  is  born,  he  or  she  has,  in  effect,  two  mothers — a genetic  mother 
and  a surrogate  mother. 


Sometimes  a surrogate  mother  is  simply  a friend  or  relative  of  the  couple  who  has 
agreed  to  carry  their  child;  more  often,  however,  she’s  someone  who  has 
contracted  to  do  this  for  payment.  Either  way,  the  legal  question  arises  as  to  who 
the  child’s  real  mother  is — the  genetic  mother  or  the  woman  who  bore  the  child 
and  gave  birth  to  it.  Sometimes  surrogate  mothers  become  extremely  attached  to 
the  children  they’ve  carried  for  all  those  months,  and  they  don’t  want  to  give  them 
up. 

As  you  can  see,  the  law  has  a problem  here.  Black’s  Law  Dictionary  defines  a 
mother  as  “a  woman  who  has  born  a child.  A female  parent.”  This  definition  was 
good  enough  before  surrogate  motherhood  came  along,  but  now  it  seems 
inadequate.  A related  question  here  is  whether  or  not  the  law  ought  to  recognize 
contracts  for  surrogate  motherhood  as  legal.  So  far,  there’s  no  real  answer  to  these 
questions,  and  different  legal  jurisdictions  are  dealing  with  them  differently.  Most, 
so  far,  haven’t  dealt  with  it  at  all. 
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Another  type  of  surrogate  motherhood  occurs 
when  a woman  wants  a child  but  can’t  conceive 
at  all.  In  this  case,  she  and  her  husband  may  find 
another  woman  who  agrees  to  have  one  of  her 
own  eggs  fertilized  by  the  husband. 


That  makes  things  simpler.  I mean,  now  this  second  woman  is 
both  the  genetic  and  surrogate  mother.There’s  no  problem. 


Except  that  the  first  woman  and  her  husband  contracted 
with  her  to  give  them  the  child — sort  of  like  an  adoption. 
Should  such  contracts  be  legal? 


Ethics 


2.  You  likely  haven’t  thought  much  about  the  surrogate-mother  issue,  but  you 
probably  have  an  initial  reaction  to  it.  In  a few  sentences,  tell  whose  rights  you 
think  the  law  should  give  priority  to — those  of  the  genetic  or  the  surrogate 
mother.  In  your  answer  also  explain  whether  or  not  you  think  the  courts  should 
recognize  surrogate-mother  contracts.  Give  reasons  for  your  answer. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  4:  Activity  I . 


Same-Sex  Marriages 

As  you  saw  in  Section  1,  in  Canada  a marriage  is  a legal  union  between  a man  and  a 
woman.  This  isn’t  the  case  in  the  Scandinavian  countries  of  Norway,  Sweden,  and 
Denmark,  however.  In  those  countries,  laws  have  been  passed  in  recent  years 
recognizing  marriages  (called  registered  partnerships ) between  two  members  of  the 
same  sex.  That  means  that  in  those  countries  homosexuals  can  marry  and  enjoy  all 
the  legal  rights  and  obligations  of  husband  and  wife. 

In  Canada  no  such  laws  exist,  but  the  pressure  is  mounting  to  have  them  passed. 
Those  in  favour  argue  that  it’s  discriminatory  to  refuse  homosexuals  benefits  taken 
for  granted  by  other  Canadians.  Opponents,  on  the  other  hand,  maintain  that 
marriage  is  in  its  very  nature  a union  between  a man  and  a woman  and  its  ultimate 
purpose  is  procreation  (reproduction).  Closely  related  to  this  issue  are  questions 
like  the  rights  of  homosexuals  to  adopt  their  partners’  children  or  to  receive 
benefits  under  the  Canada  Pension  Plan. 


SECTION  4:  Issues  and  Careers 


87 


Most  of  the  legal  (as  opposed  to  the  moral)  arguments  put  forward  by  those 
favouring  same-sex  marriages  are  based  on  the  Canadian  Charter  of  Rights  and 
Freedoms.  If  you’ve  taken  Legal  Studies  1020,  you’ll  recall  that  this  document,  part 
of  the  Constitution  Act,  1982,  takes  supremacy  over  all  other  laws  in  Canada.  That 
means  that  if  a court  rules  that  a law  in  Canada  contradicts  the  Charter,  that  law,  or 
the  conflicting  part  of  it,  isn’t  valid.  If,  then,  the  laws  that  limit  marriage  to  a union 
between  a man  and  a woman  are  found  to  conflict  with  rights  given  Canadians  in 
the  Charter,  those  laws  will  be  struck  down. 


CANADIAN 
CHARTER  OF  RIGHTS 
AND  FREEDOMS 


Section  15  of  the  Charter  contains  this  clause: 

Every  individual  is  equal  before  and  under  the  law  and  has  the  right  to  the  equal 
protection  and  equal  benefit  of  the  law  without  discrimination  and,  in  Particular, 
without  discrimination  based  on  race,  national  or  ethic  origin,  colour,  religion,  sex, 
age,  or  mental  or  physical  disability. 


Though  this  clause  doesn’t  explicitly  identify  discrimination  based  on  sexual 
orientation,  remember  that  the  types  of  discrimination  the  clause  does  list  are 
included  only  as  examples.  Since  the  clause  does  say  that  every  individual  has  the 
right  to  the  equal  benefit  of  the  law,  those  supporting  same-sex  marriages  have 
frequently  based  their  case  on  it. 


Your  textbook  contains  material  on  this  very  controversial  issue.  On  pages  356 
and  357  you’ll  find  a study  of  the  case  Layland  v.  Ontario,  and  on  pages  368  and  369 
you’ll  discover  an  overview  of  the  same-sex-marriage  issue.  Study  both  these 
readings;  then  answer  the  following  questions. 
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3.  The  appeal  of  Layland  v.  Ontario  to  the  Ontario  Court  of  Appeal  was  withdrawn 
because  those  involved  thought  the  case  shouldn’t  reach  the  Supreme  Court 
(which  would  be  the  next  and  final  step)  until  there  had  been  a few  more  lower- 
court  rulings  that  favoured  same-sex  marriages.  For  the  time  being,  then,  we’re 
left  with  the  judgement  of  the  Ontario  Court,  General  Division,  which  opposed 
same-sex  marriages,  albeit  in  a split  decision. 

Who  do  you  agree  with — the  two  judges  who  joined  in  the  court’s  majority 
judgement  against  same-sex  marriages  or  Justice  Susan  Greer,  the  lone 
dissenting  judge?  Explain  your  reasons. 

4.  In  a chart  like  the  one  that  follows,  list  the  legal  decisions  of  courts, 
governments,  and  commissions  that  support  and  oppose  granting  same-sex 
couples  the  rights  and  benefits  of  married  people. 


SAME-SEX  MARRIAGES 

Supporting  Decisions 

Opposing  Decisions 

Compare  your  answers  with  those  in  the  Appendix,  Section  4:  Activity  I . 


Homosexual  Foster  Parents 

While  this  module  was  being  prepared,  one  issue  being  debated  in  Alberta  was 
whether  practising  homosexuals  should  be  allowed  to  be  foster  parents.  Foster 
parents,  you’ll  remember,  are  people  who  provide  homes  for  children  deemed  to 
be  in  need  of  protection  under  the  Child  Welfare  Act.  An  Edmonton  woman, 
referred  to  in  the  press  simply  as  “Ms.  T,”  who  had  been  a foster  mother  for 
seventy-four  children  over  a period  of  eighteen  years,  was  told  that  Social  Services 
would  no  longer  be  using  her  services;  this  reflected  the  policy  of  the  Minister  of 
Family  and  Social  Services  that  wards  of  the  province  would  be  placed  only  with 
“natural  families.”  The  problem  was  that  Ms.  T had  broken  up  with  her  husband 
and  moved  in  with  a female  partner. 

Of  course,  this  situation  set  the  stage  for  a battle  between  those  who  felt  such  a 
policy  unfairly  discriminates  against  people  on  the  basis  of  their  sexual  orientation 
and  those  who  feel  it’s  unhealthy  to  put  children  into  home  environments  with 
same-sex  couples.  While  everyone  agreed  that  the  needs  of  the  children  involved 
had  to  come  first,  the  issue  of  discrimination  and  the  Alberta  government’s  views 
on  what  constitutes  a “natural  family”  were  suddenly  very  much  an  issue. 
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At  the  time  of  writing,  this  issue  still  hadn’t  been  resolved  in  Alberta.  The  premier 
had  stated  that  it  would  be  left  up  to  social  workers  to  decide  on  the  families  in 
whose  care  foster  children  would  be  placed,  but  this  hasn’t  really  stopped  the  two 
sides  from  firing  off  volleys  at  each  other.  The  question  remains:  should  wards  of 
the  province  be  placed  in  the  care  of  practising  homosexuals  if  in  all  other  respects 
these  foster  parents  have  excellent  credentials  and  can  supply  children  with  loving, 
stable  homes? 

5.  Do  you  think  there’s  such  a thing  as  a natural  family?  If  so,  explain  what  it  is 
and  what  makes  it  natural. 

6.  Foster  parents  are  paid  for  taking  in  children  and  caring  for  them.  In  your 
views,  does  it  unfairly  discriminate  against  people  if  they’re  denied  this  method 
of  earning  money  on  the  basis  of  their  sexual  orientation?  Explain  your  answer. 


Compare  your  answers  with  those  in  the  Appendix,  Section  4:  Activity  I. 


Abortion 

It’s  likely  that  no  other  legal  or  moral 
debate  has  involved  Canadians  in 
recent  years  as  much  as  the  abortion 
issue.  You  yourself  very  likely  have 
strong  views  on  this  question,  based 
on  your  religious  beliefs,  your  views 
on  right  and  wrong,  and  your  attitudes 
towards  the  issue  of  women’s  rights. 

Until  1969,  the  Criminal  Code 
contained  a clause  making  abortion  a 
criminal  offence  unless  the  procedure 
had  been  approved  by  a therapeutic 
abortion  committee  of  a hospital. 
These  committees  approved  abortions 
only  if  the  mother’s  life  or  health  were 
felt  to  be  seriously  at  risk  if  the 
pregnancy  were  to  continue. 

In  1988,  however,  the  Supreme  Court  of  Canada  ruled  that  these  clauses  in  the 
Criminal  Code  were  unconstitutional,  and  ever  since  then  Canada  has  had  no  law 
on  abortion.  The  question,  of  course,  hinges  on  a woman’s  right  to  decide  when 
and  if  she’ll  become  a mother.  Those  who  support  this  right  hold  fast  to  the 
Criminal  Code's  assertion  that  a child  becomes  a human  being  only  after  it’s  born. 
As  a non-human,  of  course,  the  fetus  has  no  rights  to  conflict  with  those  of  the 
mother.  Those  opposed  to  a woman’s  right  to  terminate  a pregnancy,  by  contrast, 
maintain  that  a fetus,  as  a developing  human  being,  should  enjoy  the  protection  of 
the  law  offered  everyone  else. 
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For  a bit  more  background  on  the  abortion  issue,  turn  to  page  194  of  your 
textbook  and  read  the  material  under  the  subheading  Abortion,  ending  near  the 
top  of  page  196.  In  your  reading  include  the  case  study  R.  v.  Lemay  and  Sullivan  as 
well  as  the  Looking  Back  sidebar.  When  you’ve  completed  this  reading,  answer  the 
questions  that  follow. 

7.  In  the  case  R.  v.  Lemay  and  Sullivan,  the  Supreme  Court  ruled  that  the  two 
midwives  should  not  be  found  guilty  for  the  death  of  the  baby.  On  what  basis 
was  this  decision  reached? 

8.  How  is  this  Supreme  Court  decision  significant  to  the  abortion  issue? 

9.  Do  you  agree  that  a fetus  shouldn’t  be  regarded  legally  as  a human  being? 
Explain  why  or  why  not. 


Compare  your  answers  with  those  in  the  Appendix,  Section  4:  Activity  I. 


Unborn  Children  and  Mothers’  Rights 


Related  to  the  abortion  issue  is  the  question  of  the  rights  of  a pregnant  woman  to 
do  what  she  wants  even  if  her  actions  are  very  likely  to  seriously  harm  her  unborn 
child.  This  issue  came  to  the  attention  of  the  public  in  1996  when  Winnipeg’s  Child 
and  Family  Services  asked  a Manitoba  judge  to  order  a woman  addicted  to  sniffing 
solvents  to  be  kept  in  a drug-treatment  centre  until  her  child  was  born.  Two  of  the 
woman’s  previous  children  had  already  suffered  permanent  neurological  damage 
because  of  their  mother’s  addiction,  and  Child  and  Family  Services  wanted  to  keep 
this  scenario  from  repeating  itself. 


Though  the  judge  in  this  case  wanted  to  protect  the 
child  involved,  the  fact  that  a fetus  has  no  rights  in 
Canada  hampered  him.  He  decided  to  have  the 
mother  put  in  an  institution  for  her  own 
protection,  but  this  decision  was  later  reversed 
and  the  mother  was  given  her 
freedom.  The  Supreme  Court  of 
Canada  ultimately  upheld  this 
decision. 
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Communication 


I think  I see  the  issue  here.  If  a fetus  isn't 
by  law  a human  being,  then  how  can  it 
have  any  rights  for  the  court  to  protect? 


Exactly.  And  if  the  mother's  actions  were  restricted 
because  they  might  harm  her  unborn  child,  how  can 
other  women  be  allowed  to  actually  end  the  lives  of 
the  fetuses  they're  carrying  by  way  of  an  abortion? 


Yeah.  Besides,  if  she's  not  allowed  to  do  drugs  for  fear  of 
harming  the  child,  what  about  pregnant  women  who  smoke 
or  even  eat  an  unhealthy  diet?  Will  the  government  step  in 
and  start  regulating  everything  that  they  do? 


Wait  a minute!  Everyone  seems  to  be  forgetting  the 
kid.  What  if  he  or  she's  damaged  for  life?  Surely  there 
should  be  some  way  of  protecting  the  fetus. 


A similar  case  occurred  in  Ontario  in  1996  when  a pregnant  woman,  Brenda 
Drummond,  shot  her  unborn  child  in  the  head  with  a pellet  gun.  The  child  was 
born  with  the  pellet  embedded  in  his  brain,  but  the  judge  in  the  case  that  followed 
ruled  that  only  Parliament  could  create  legal  protection  for  an  unborn  child.  Since 
no  such  protection  exists,  the  charges  against  the  mother  were  dropped,  even 
though  her  child  had  been  seriously  harmed. 

It’s  a very  thorny  question,  and  one  that  Parliament  appears  reluctant  to  deal  with. 
It  seems  likely,  however,  that  it  will  have  to  come  to  grips  with  it  before  too  long. 

10.  Pretend  you’re  either  the  lawyer  for  the  defence  or  the  prosecution  in  one  of 
the  two  cases  discussed  above.  Present  your  arguments  in  a coherent  and 
persuasive  manner. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  4:  Activity  I . 
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Research  Project 
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Whew!  That’s  quite  a list  of  challenging  issues.  Coupled  with  topics  you’ve  looked 
at  earlier  in  the  modules — such  as  child  maintenance,  family  violence,  and 
grandparents’  rights — it  should  give  you  a wide  range  of  topics  for  your  next 
project. 

In  the  final  part  of  this  activity,  you’re  going  to  pick  a challenging  issue  in  the  area 
of  family  law  and  do  a small  research  project  on  it.  The  issue  can  be  one  covered  in 
this  module  or  something  different,  though  you  should  get  your  teacher’s 
permission  if  you’re  choosing  something  not  mentioned  here.  Two  other  likely 
issues  you  might  consider  are  public  and  private  adoption  and  the  debate  over 
allowing  midwives  to  deliver  children.  The  articles  that  you’ll  find  in  the  Extra 
Help  and  Enrichment  might  also  suggest  a few  ideas. 


The  good  news  is  that  the  work  you  do  now 
will  prepare  you  for  your  Section  4 assignment, 
which  will  be  to  write  up  your  research  findings 
in  a short  report. 
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To  get  started  on  this  project,  you  must 
first  select  an  issue  that  interests  you  and 
start  digging  into  it.  Your  librarian  and 
Legal  Studies  teacher  should  be  able  to 
give  you  some  direction  here.  If  you  have 
back  issues  of  newspapers  and 
newsmagazines  like  Maclean's  or  the 
Alberta  Report,  they  would  likely  be  a 
good  place  to  start  your  research.  The 
magazine  LawNow  would  also  be  an 
excellent  resource.  Of  course,  you  can 
contact  agencies  like  the  Office  for  the 
Prevention  of  Family  Violence  (see 
Section  3)  for  literature,  or  perhaps 

contact  the  University  of  Alberta’s  Legal  Resource  Centre  in  Edmonton  for 
direction.  If  you  have  access  to  the  Internet,  you’ll  find  it  a very  helpful  resource. 
You  can  simply  use  a search  engine  for  a search  of  key  words  (like  “surrogate 
mothers”)  or  access  the  archives  of  newspapers  for  information. 


Of  course,  a wonderful  way  to  get  information  is  to  talk  with  people  who  are 
knowledgeable  in  the  area.  If  you  can  arrange  an  interview  with  a lawyer,  a social 
worker,  an  activist  in  an  area  such  as  women’s  rights  or  abortion,  or  anyone  else 
who  can  help  you  with  your  research,  by  all  means  take  advantage  of  it.  For  tips  on 
conducting  an  interview,  see  the  Extra  Help. 


In  your  research,  try  to  focus  on  the  situation  in  Canada  (and  Alberta) , but  if  you 
can  discover  how  other  countries  or  provinces  are  dealing  with  the  problem,  so 
much  the  better;  it  will  give  you  grounds  for  a comparison  and  probably  suggest 
alternative  solutions. 


When  you  finally  write  up  your  report  for  your  assignment,  it  should  include  these 
elements: 

• an  explanation  of  the  issue 

• a discussion  of  the  current  law  in  Canada  (or  Alberta) 

• if  possible,  a look  at  the  law  in  another  country  (or  province) 

• your  own  views  on  what  lawmakers  should  do  to  solve  the  problem 


Your  report  doesn’t  have  to  be  long,  but  it  should  show  that  you’ve  done  both  some 
research  and  some  thinking  about  the  problem  you’ve  selected. 

And  that’s  the  end  of  Activity  1.  Activity  2 will  involve  something  completely 
different — a very  brief  look  at  a few  possible  career  areas  related  to  family  law. 
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ACTIVITY  2 


Careers  in  Family  Law 


PHOTO  SEARCH  LTD. 


Have  you  ever  thought  about  a career  in  the  area  of  family  law?  The  fact  that  you’re 
taking  this  module  likely  means  that  you  have  some  interest  in  family  law,  though 
of  course  that  interest  may  not  necessarily  extend  as  far  as  thinking  of  a career  in 
the  area.  In  case  you  are  considering  career  possibilities,  however,  this  short 
activity  will  give  you  a starting  point  from  which  to  investigate — or  at  least  think 
about — employment  opportunities. 

You  won’t  be  asked  to  do  any  career  investigations  in  this  activity;  the  research 
you’ll  be  doing  for  Activity  1 should  be  enough  for  one  section.  The  intent  of  this 
activity  is  only  to  get  you  thinking  a little  and  possibly  provide  some  direction  for 
your  own  investigations  if  you  choose  to  undertake  any. 

When  you  think  about  careers  in  law,  you  probably  think  right  away  of  lawyers  and 
judges.  Certainly  many  lawyers  today  do  specialize  in  family  law,  and  some  of  them 
will  eventually  become  judges  in  Alberta’s  Provincial  Court,  Family  Division  (or 
Family  Court  as  it’s  often  called)  or  a higher  court. 

To  learn  a bit  about  what’s  involved  in  being  a lawyer,  open  your  textbook  to 
page  550,  and  read  the  material  on  pages  550  and  551.  Then,  to  learn  about  the  role 
of  a judge,  turn  to  page  2 and  read  the  material  on  pages  2 and  3. 
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▼ 

affidavit:  a 

written  statement 
that  is  sworn  to 
be  the  truth 


1.  Based  on  what  you’ve  read  and  what  you  know  from  other 
sources,  do  you  think  you  have  the  qualities  to  someday  become  a 
family-law  lawyer  or  perhaps  even  a judge?  In  answering,  think 
about  the  educational  requirements,  the  demands  of  the  job,  and 
your  own  personal  aptitudes  and  skills.  Consider,  as  well,  whether 
or  not  you’d  enjoy  doing  this  sort  of  work. 

Lawyers  and  judges  have  a high  profile  in  our  society,  though  that 
profile  is  often  badly  distorted  by  television  and  movie  portrayals  of 
their  jobs.  But,  of  course,  lawyers  and  judges  don’t  work  in  isolation;  they’re 
supported  by  a variety  of  people  in  their  offices  and  the  courts.  One  such 
supporting  job  profiled  in  your  textbook — in  the  unit  on  family  law — is  that  of  the 
legal  secretary. 

Turn  to  page  348  of  your  textbook  and  read  the  material  on  pages  348  and  349 
describing  the  job  of  a legal  secretary. 

2.  Make  a chart  like  the  one  that  follows.  In  the  left-hand  column,  list  the  qualities 
and  skills  needed  by  a legal  secretary;  then,  in  the  column  on  the  right,  tick  off 
the  ones  you  think  you  have  or  could  easily  acquire.  When  you’ve  completed 
your  chart,  decide  whether  this  would  be  a likely  career  option  for  you. 


Compare  your  answer  with  the  one  in  the  Appendix,  Section  4:  Activity  2. 


Other  people  employed  in  law  offices  include  paralegals  and  notaries  public. 
Paralegals,  like  legal  secretaries,  assist  lawyers  in  doing  such  things  as  preparing 
documents,  keeping  records,  researching  records  and  files,  and  interviewing 
clients.  Notaries  public  do  things  like  drafting  contracts,  wills,  and  other 
documents,  administering  oaths  and  taking  affidavits,  witnessing  signatures,  and 
administering  the  estates  of  deceased  persons. 

The  Government  of  Alberta  also  employs  a variety  of  people  to  see  that  things 
function  smoothly  and  efficiently  in  the  courts  system  and  that  people  involved  in 
disputes  over  custody,  access,  and  support  payments  get  the  help  and  advice  they 
need.  Alberta  Family  and  Social  Services  provides  counsellors,  mediators,  and 
conciliators  through  a variety  of  services  to  help  people  with  the  often  complex 
procedures  and  stressful  negotiations  involved  in  legal  disputes  in  the  area  of 
family  law. 
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Family  Mediation  and  Court  Services,  part  of  Alberta  Family  and  Social  Services, 
provides  the  following  services  to  families  involved  in  disputes  at  the  Family  Court 
level: 

• mediation 

• help  in  getting  maintenance  (support)  agreements 

• investigation  into  cases  to  help  settle  custody/access  disputes 

To  give  you  an  idea  of  the  sorts  of  jobs  available  in  this  area,  here  are  two  brief 
profiles: 

Family  Court  Counsellors  are 
counsellors  to  whom  judges 
can  refer  people,  but 
individuals  needing  advice  or 
assistance  can  approach  them 
on  their  own  as  well.  You  don’t 
have  to  be  involved  in  the  court 
process  to  make  use  of  the 
services  of  a family  court 
counsellor.  Counsellors  must 
be  able  to  help  people  by 
explaining  their  rights  and  the 
alternatives  open  to  them. 

Specifically,  they  have  to  be 
able  to  provide  information  on 
support  payments,  custody  and 
access,  and  they  are  often 
called  upon  to  help  people  filling  in  applications  to  the  court,  to  accompany  people 
to  court,  and  to  take  “informations”  (forms  that  start  the  investigation  process)  for 
incidents  involving  assaults,  threats,  non-support,  or  mental-health-commitment 
issues. 

Meanwhile,  mediators  and  conciliators  provide  family  counselling  and  divorce 
mediation.  These  people  provide  personal  counselling  for  people  whose  marital 
disputes  have  developed  to  the  stage  where  a lawyer  or  court  has  become  involved. 
To  use  their  services,  a person  must  be  referred  by  a lawyer,  a family  court 
counsellor,  or  a judge. 

3.  In  the  area  of  family  law,  a mediator  is  a neutral  third  party  who  helps  divorcing 

couples  resolve  issues  such  as  custody,  access,  and  support  payments  in  order 

to  avoid  a costly — and  probably  traumatic — courtroom  battle. 

a.  What  personal  qualities  and  skills  do  you  think  a mediator  should  have? 

b.  Do  you  think  you  might  make  a good  mediator?  Why  or  why  not? 


Compare  your  answers  with  those  in  the  Appendix,  Section  4:  Activity  2. 
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Alberta  Family  and  Social  Services  employs  many  people  to  administer  statutes 
such  as  the  Child  Welfare  Act.  Many  of  these  are  social  workers — the  people  out  in 
the  front  lines,  dealing  with  families  in  crisis  and  children  in  need  of  protection. 
They  clearly  have  to  be  compassionate  people  who  genuinely  care  about  those 
they’re  there  to  protect,  but  they  also  have  to  be  tough-minded  individuals  who  can 
do  what’s  necessary  to  deal  with  the  dreadful  situations  they  regularly  encounter. 

And  that’s  your  very  brief  look  at  a few  career  possibilities  in  the  area  of  family  law. 
If  you’re  genuinely  interested  in  learning  more  about  job  possibilities  in  this  area, 
the  material  you’ve  just  read  may  be  of  some  use  to  you.  If  you’d  like  to  investigate 
further,  here  are  a few  more  career  areas  you  can  look  into: 

• the  Public  Trustee 

• the  Children’s  Advocate 

• Surrogate  Court  staff 

• the  Public  Guardian 

If  you  have  access  to  the  Internet,  it  will  provide  you  with  an  excellent  means  of 
learning  more  about  what  these  various  agencies  do. 

You  should  be  aware  that  at  the  moment  the  Alberta  government  is  moving 
towards  a system  whereby  the  government  itself  will  deliver  fewer  actual  services. 
Rather,  this  task  will  be  taken  over  by  private  agencies  under  the  supervision  of 
the  government.  It’s  likely  that  many  of  the  jobs  that  until  recently  have  been  done 
directly  by  the  government  will  in  future  be  handled  by  other  organizations;  still, 
the  need  for  people  to  do  the  work  will  remain.  There  will  always  be  good 
opportunities  for  employment  in  areas  related  to  family  law. 
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FOLLOW-UP  ACTIVITIES 


If  you  had  difficulty  understanding  the  concepts  in  the  activities,  it’s  recommended 
that  you  do  the  Extra  Help.  If  you  have  a clear  understanding  of  the  concepts,  it’s 
recommended  that  you  do  the  Enrichment. 


Extra  Help 


At  least  two  of  the  issues  you  looked  at  in  Activity  1 of  this  section  centre  around 
the  problem  of  the  rights  of  a pregnant  woman  and  those  of  her  unborn  child.  In 
Canada  right  now  unborn  children  aren’t  regarded  legally  as  human  beings,  and  so 
they  lack  all  rights.  Many  Canadians  don’t  find  this  satisfying.  How,  they  ask,  can  a 
child  be  regarded  as  nothing  more  that  a lump  of  tissue  a minute  before  birth  and 
yet  have  all  the  rights  of  any  other  human  being  sixty  seconds  later?  On  the  other 
hand,  if  a fetus  is  given  legal  rights,  doesn’t  that  mean  that  the  government  will  be 
determining  what  women  can  and  can’t  do  with  their  own  bodies? 

The  article  that  follows,  from  Maclean’s  magazine,  will  give  you  a good,  easy-to- 
understand  overview  of  this  dilemma  and  what  it  means  for  the  abortion  issue  and 
the  problem  of  pregnant  women  whose  behaviour  can  damage  their  unborn 
children.  Read  the  article;  then  answer  the  questions  that  come  after  it. 


Does  a Fetus  Have  Rights? 


When  Venus  Carter  realized  that  she  was 
pregnant  with  her  fourth  child,  she  knew 
it  was  time  to  confront  her  15-year 
addiction  to  crack  cocaine.  Her  three 
other  children,  although  physically 
unharmed  by  her  habit,  had  already  been 
removed  from  her  Toronto  home  by 
children’s  aid  officials.  And  she  was  fully 
aware  that  the  child  she  was  carrying 
could  be  irreparably  damaged  by  her 
drug  use  while  still  in  the  womb.  But  the 
power  of  the  high  was  overwhelming. 
“This  is  where  the  word  addiction  comes 
in,”  Carter,  33,  says.  “You  care,  but  you 
just  smoke  more  to  block  it  out.”  Finally, 
in  her  fifth  month,  she  voluntarily 
entered  a drug-treatment  program.  Her 
son,  Jamai,  was  born  five  weeks  early  and 
weighed  only  three  pounds,  but  luckily, 
the  child,  now  almost  one  year  old, 
appears  to  have  suffered  no  other  ill 
effects.  “Jamai  wouldn’t  be  here  if  I 


hadn’t  stopped  when  I did,”  Carter  says. 

She  is  firmly  opposed,  however,  to 
forcing  pregnant,  addicted  women  into 
drug  treatment  to  protect  their  fetuses. 
“A  person  really,  really  has  to  be  ready,” 
she  says.  “To  be  forced  into  it,  I don’t 
think  it’s  a good  idea.”  Many  Canadians 
disagree.  Last  week,  a Manitoba  judge 
drew  wide  praise  for  ordering  that  a 
pregnant  woman  addicted  to  sniffing 
solvents  be  confined  in  a residential 
drug-treatment  facility  until  the  birth  of 
her  child,  expected  in  December.  The 
order  was  stayed  a few  days  later  pending 
an  Aug.  20  appeal,  but  the  case — along 
with  a raft  of  others  in  Canada  and  the 
United  Kingdom — left  many  with  the 
conviction  that  there  are  far  too  many 
unanswered  questions  about  the 
haunting  issue  of  fetal  rights.  In  June,  for 
instance,  a mother  from  Carleton  Place, 
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a small  community  west  of  Ottawa,  was 
charged  with  attempted  murder  after  a 
lead  pellet  was  found  in  the  brain  of  her 
newborn  son.  The  wound  was  inflicted 
just  prior  to  the  boy’s  birth  in  May.  Her 
lawyer  has  argued  that  the  case  should 
not  proceed  to  trial,  because  the  rights 
of  fetuses,  if  there  are  any  at  all,  must 
take  second  place  to  the  rights  of  their 
mothers. 

What,  many  people  are  asking,  is  going 
on?  How  is  it  possible  to  permit 
abortion — and  yet  curtail  the  freedom  of 
women  who  choose  to  carry  their  fetuses 
to  term?  “It’s  very  complicated  why  we 
are  acting  this  way,”  says  Margaret 
Somerville,  director  of  McGill 
University’s  Centre  for  Medicine,  Ethics 
and  Law.  “There  are  deep  psychological 
roots  to  these  situations  because  we’re 
all  ex-embryos  and  fetuses — there’s  a 
personal  identification.” 

Deep  emotion — and  a sense  of  tragedy — 
certainly  marked  the  appalling 
circumstances  of  the  case  faced  by 
Manitoba  Justice  Perry  Schulman  last 
week.  He  was  asked  by  Winnipeg’s  Child 
and  Family  Services  to  order  that  a 
pregnant  addict  be  confined  to  a drug- 
treatment  centre  until  the  birth  of  her 
child.  The  22-year-old  woman,  who 
cannot  be  identified  because  her  three 
children  are  wards  of  Child  and  Family 
Services,  has  been  sniffing  paint  thinner, 
glue  and  other  solvents  for  eight  years. 
Two  of  her  children  suffered 
neurological  damage  as  a result  of  her 
addiction.  Last  week,  observers  outside 
the  Winnipeg  courthouse  described  the 
woman’s  own  physical  state  as  poor:  she 
walked  with  an  unbalanced  gait,  was 
shaking  and  incoherent  and  appeared 
devastatingly  thin,  especially  for 
someone  in  the  fifth  month  of  pregnancy. 
Members  of  her  family  said  that  she 
sometimes  does  not  eat  for  days  on  end. 
A close-knit  group  of  12  brothers  and 
sisters,  they  strongly  supported  the 
application,  filing  two  petitions  with  the 


court.  “It’s  destroying  her,  everybody 
can  see  that,  and  it’s  destroying  her  baby, 
too,”  an  older  sister  told  reporters. 

Elizabeth  Sellick,  a lawyer  and 
spokeswoman  for  Child  and  Family 
Services,  says  the  agency  has  tried  for 
years  to  help  the  woman  with  her 
addiction,  but  without  success.  “Finally, 
we  had  to  ask,  how  many  badly  damaged 
children  does  a person  have  the  right  to 
bring  into  the  world,”  Sellick  mused.  “It 
seemed  to  us  that  this  was  such  an 
extreme  case  that  we  had  to  do 
something.”  Schulman  of  the  Manitoba 
Court  of  Queen’s  Bench  appeared  to 
concur.  He  faced  a major  hurdle, 
however,  because  of  a 1991  Supreme 
Court  of  Canada  decision  that  held  that 
a fetus  has  no  legal  rights.  As  a result, 
Schulman  tried  to  protect  the  mother — 
instead  of  attempting  to  protect  the  fetus. 
The  court  was  entitled  to  use  its  general 
powers  to  order  her  into  treatment,  he 
ruled  orally,  because  she  was  not  capable 
of  adequately  caring  for  herself.  Full 
written  reasons  are  expected  this  week. 

Her  lawyer,  Winnipeg  counsel  David 
Phillips,  countered  that  there  is  no  basis 
for  such  a ruling  unless  the  person  is 
found  to  be  mentally  incompetent.  And 
in  this  case,  a psychiatrist’s  report 
clearly  concluded  that  the  woman  is  in 
touch  with  reality  and  fully  capable  of 
making  her  own  decisions.  “It  is 
dangerous  to  use  very,  very  general 
powers  of  the  court  to  make  this  kind  of 
order,”  Phillips  told  Maclean’s.  He 
acknowledged  that  courts  sometimes 
bend  the  law  in  order  to  reach  an  ethical 
conclusion,  especially  in  the  face  of 
extreme  public  pressure.  The  problem 
with  that  approach,  he  said,  is  that 
society  ends  up  with  flawed  laws  that  are 
difficult  to  apply  with  fairness  in 
subsequent  cases.  And  there  is  little 
doubt,  Phillips  says,  that  if  the  decision 
is  upheld,  it  could  lead  to  many  more 
such  applications.  (Late  last  week,  the 
Manitoba  Court  of  Appeal  granted  the 
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woman  leave  to  appeal  and  stayed  the 
order  against  her  until  the  appeal  can  be 
heard;  such  stays  are  routinely  granted.) 

Much  better  than  a case-by-case 
approach  to  the  problem  would  be  a new, 
carefully  considered  statute,  Phillips 
suggested,  so  that  any  duty  to  protect  a 
fetus  is  carefully  balanced  against  the 
rights  of  the  mother.  Apparently  sensitive 
to  such  criticisms,  the  Manitoba 
government  announced  at  the  end  of  last 
week  that  it  is  looking  at  other  ways  to 
guard  against  maternal  neglect, 
including  amending  the  provincial  Child 
and  Family  Services  Act. 

But  whatever  Manitoba  decides  to  do,  it 
is  likely  that  there  will  be  growing  public 
pressure  across  the  country  to  provide 
at  least  some  protection  for  the  fetuses 
of  addicted  women.  At  the  very  least, 
some  say,  the  state  is  entitled  to  step  in 
when  the  alternative  is  a disabled  child 
who  is  likely  to  require  enormous  social 
support  in  areas  such  as  special 
education  and  health  care.  “It  is  also 
important  to  remember  that,  without 
intervention,  these  children  may  be 
doomed  to  a life  of  misery,”  noted 
Jacques  LeCavalier,  head  of  the  Canadian 
Centre  on  Substance  Abuse. 
Distressingly,  the  number  of  such 
children — while  still  not  high — is  clearly 
on  the  increase.  A report  published  this 
year  by  the  Metro  Toronto  Research 
Group  on  Drug  Use  found  that  the 
number  of  newborns  damaged  by  drug 
abuse  in  the  Toronto  area  had  increased 
almost  seven  times  to  74  between  1986 
and  1994. 

Researchers  are  also  continuing  to 
uncover  a frightening  range  of  potential 
disabilities  and  health  problems  in  such 
infants.  Among  them:  mental  retardation 
caused  by  sniffing  solvents;  deformities 
and  neurological  damage  resulting  from 
fetal  alcohol  syndrome;  and  the  low 
birthweight,  premature  birth  and 
stillbirth  common  among  children  of 
cocaine  users.  Even  smoking  can  cause 


serious,  long-term  impairment.  “The 
children  of  heavy  smokers  can  be 
physiologically  compromised,”  says 
Anne  Pastuszak,  assistant  director  of  the 
Motherisk  program  at  the  Hospital  for 
Sick  Children  in  Toronto,  a counselling 
service  for  pregnant  women.  “They  have 
to  stay  in  hospital  longer  and  are  more 
apt  to  develop  respiratory  infections. 
They’re  sicker  kids — that’s  the  basic 
bottom  line.” 

The  obvious  question,  of  course,  is  how 
to  reconcile  this  growing  awareness  of 
the  complexities  of  life  before  birth — and 
society’s  increasing  willingness  to 
intervene  on  behalf  of  a fetus — with  the 
unfettered  right  to  abortion.  Ever  since 
1988,  when  the  Supreme  Court  of  Canada 
ruled  that  Canada’s  abortion  law  was 
unconstitutional,  abortion  has  been 
available  without  any  major  restrictions. 
In  1991,  the  Senate  defeated  a bill  that 
would  have  criminalized  abortion  unless 
a doctor  concluded  that  a pregnancy 
would  threaten  a woman’s  physical  or 
psychological  health.  That  same  year,  the 
Supreme  Court  ruled  that  two  midwives 
could  not  be  found  criminally  responsible 
in  the  death  of  an  unborn  child  because 
a fetus  has  no  rights. 

Abortion-rights  activists  say  that  is 
exactly  the  way  things  should  remain  and 
they  are  adamantly  opposed  to  the 
implication — raised  by  the  Manitoba 
case — that  a fetus  has  legal  rights  or  that 
its  interests  should  ever  outweigh  those 
of  the  mother.  “One  of  the  greatest 
concerns  is  the  notion  that  the  fetus  and 
the  woman  are  separate  and  have 
conflicting  priorities,”  says  Amanda 
LeRougetel,  Winnipeg-based  president 
of  the  national  Canadian  Abortion  Rights 
Action  League.  “If  this  case  opens  the 
door  to  a general  discussion  of  fetal 
rights,  it  will  have  done  something  that 
the  original  players  never  intended.” 

Anti-abortion  groups  believe  that  is 
exactly  what  it  does,  and  they  welcomed 
Schulman’s  decision  as  long  overdue. 
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“This  case  is  an  educational 
opportunity — the  average  person  in  the 
street  now  understands  that  this  is  a baby 
that  is  being  damaged,”  said  Winnipeg’s 
Ann  Desilets,  executive  director  of  the 
national  anti-abortion  group  Alliance  for 
Life.  But  she  questioned  how  fetal  rights 
could  exist  alongside  the  right  to 
abortion.  “Why  is  it  that,  if  a child  is 
wanted,  it  is  a patient,  and  if  not,  it’s  OK 
to  get  rid  of  it?  Why  do  we  have  that 
dichotomy?” 

McGill’s  Somerville  agrees  that  on  the 
surface,  at  least,  that  does  create  a deep 
inconsistency.  The  only  way  to  resolve 
it,  she  says,  is  to  appreciate  the  history 
behind  abortion:  the  law  was  originally 
liberalized,  she  points  out,  to  redress  the 
inequitable  treatment  of  women.  “In  the 
past,  women  were  just  vehicles  to  have 
babies,”  she  says,  “with  no  right  to 
control  their  body  or  their  fate.”  But  if 
the  pregnancy  is  to  be  carried  to  term, 
she  says,  then  attention  shifts  from  the 
woman  to  her  developing  fetus.  At  that 
point,  she  says,  it  is  entirely 
understandable  to  feel  concern  for  its 
welfare.  Looked  at  from  that  point  of 
view,  she  concludes,  Schulman  arrived 
at  the  right  decision,  even  if  it  lacks  a 
sound  basis  in  law.  “I  think  we  need  to 
allow  more  discretionary  decision- 
making by  judges,”  she  added.  “I  worry 
that  we  have  reduced  everything  to  the 
tight  hand  of  the  law.” 

Not  so  fast,  say  legal  experts  at  the  other 
end  of  the  philosophical  spectrum. 
Kathleen  Mohoney,  professor  of  law  at 
the  University  of  Calgary  and  a specialist 
in  human  rights,  believes  that  the 
Manitoba  decision  is  a profoundly 
disturbing  one  that,  if  upheld,  could 
erode  the  hard-won  rights  of  women.  It 
is  crucial,  she  says,  to  preserve  the  full 
rights  of  the  mother  throughout  the 
pregnancy.  Otherwise,  she  warns, 
society  could  find  itself  on  a slippery 
slope  where  a wide  variety  of  women, 


from  those  who  follow  a poor  diet  during 
pregnancy  to  others  who  live  in 
dangerous  environments,  could  be 
subject  to  control.  “And  that  is  not  an 
extravagant  argument,”  she  says.  “All  of 
those  things  have  happened  throughout 
history.” 

Still,  it  seems  that  there  will  always  be 
cases  where  the  heart  demands  to  be 
heard,  even  at  the  expense  of  principle. 
In  May,  28-year-old  Brenda  Drummond 
gave  birth  to  her  third  child,  Jonathan, 
in  the  bathroom  of  her  Carleton  Place 
townhouse.  The  baby  was  taken  to 
hospital,  where  his  condition 
deteriorated  rapidly:  three  days  later, 
doctors  conducted  a brain  scan  and 
found  a pellet  from  an  air  gun  lodged  in 
his  brain.  There  were  no  signs  of  an 
entry  wound.  Drummond  was 
subsequently  accused  of  shooting  the 
baby  shortly  before  his  birth  and  has 
been  charged  with  attempted  murder.  In 
June,  she  began  a month-long  series  of 
psychiatric  tests.  In  the  meantime,  her 
husband,  Paul,  who  works  at  an  Ottawa 
car  dealership,  is  caring  for  the  couple’s 
two  other  young  children.  The 
Drummonds  are  also  trying  to  regain 
custody  of  Jonathan,  who  is  in  the  care 
of  the  local  children’s  aid  society. 

Drummond  has  been  charged  under  an 
obscure  section  of  the  Criminal  Code 
that  allows  for  murder  charges  to  be  laid 
if  a child  is  injured  before  or  after  its 
birth  and  dies  after  being  born  alive. 
That  principle  has  its  roots  in  civil  law, 
which  has  long  permitted  anyone 
harmed  while  still  in  the  womb  to  sue 
for  damages.  But  according  to  Lanark 
County  Crown  attorney  John  Waugh,  the 
Drummond  case  also  falls  on  new,  still 
developing  legal  ground.  He  will  argue, 
he  says,  that  a fetus  does  indeed  have 
rights  and  that  if  one  is  injured,  an 
offence  has  been  committed.  “And  if 
there  is  no  such  protection,”  he  added, 
“there  will  be  a hue  and  cry  that  some 
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new  law  should  be  put  in  place.” 

But  defence  counsel  Lawrence 
Greenspon  is  equally  adamant  that  the 
case  must  not  be  allowed  to  become  a 
moral  slugging  match.  Under  Canadian 
law,  Greenspon  says,  the  rights  of  the 
mother  always  take  precedence  over 
those  of  the  fetus.  Ethical  discussions, 


he  adds,  are  inappropriate.  “We  are  not 
in  a debating  society,  we  are  in  a court 
of  law.”  Such  is  the  world  of  lawyers.  But 
it  is  equally  obvious  that  the  entire 
question  of  life  before  birth  and  how  it 
should  be  treated  will  require  urgent 
public  discussion — well  into  the  next 
century.1 


1.  According  to  this  article,  one  argument  in  favour  of  allowing  the  government 
some  control  over  what  pregnant  women  can  and  can’t  do  is  the  “enormous 
social  support  in  areas  such  as  special  education  and  health  care”  that  their 
children  will  need. 

a.  Explain  this  argument  in  your  own  words. 

b.  Do  you  agree  with  it?  Why  or  why  not? 

2.  Amanda  LeRougetel  says  in  the  article  that  “One  of  the  greatest  concerns  is  the 
notion  that  the  fetus  and  the  woman  are  separate  and  have  conflicting 
priorities.” 

a.  What  does  she  mean  by  this? 

b.  Do  you  agree  with  her?  Explain  your  reasons. 

3.  Kathleen  Mahoney  fears  that  if  a woman  who  sniffs 
solvents  when  pregnant  is  turned  into  a lawbreaker, 
then  what’s  to  stop  the  government  from  making 
women  who  live  dangerously  or  eat  poorly  while 
pregnant  into  lawbreakers  as  well. 

Do  you  think  this  is  a valid  argument  against  giving 
a fetus  rights?  Explain. 


Compare  your  answers  with  those  in  the  Appendix,  Section  4:  Extra  Help. 


Activity  1 of  this  section  asks  you  to  do  some  research  into  a challenging  question 
in  family  law  while  Activity  2 encourages  you  to  research  employment 
opportunities  in  family  law  as  a possible  career  area.  In  either  one  of  these 
projects,  you  may  find  that  an  excellent  way  to  get  the  information  you’re  after  is  to 
conduct  an  interview — of  a social  worker,  a lawyer,  or  anyone  related 
professionally  to  the  area  you’re  researching. 


1 Patricia  Chisholm,  “Does  a Fetus  Have  Rights?”  Maclean’s,  19  August  1996,  16-19.  Reprinted  by  permission. 
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Students  often  find  arranging  and  conducting  an  interview  a difficult  thing.  The 
material  that  follows  is  designed  to  give  you  a few  simple  pointers  that  should  help 
you  with  the  process. 

• When  you  arrange  the  interview,  try  to  find  a time  when  the  person  isn’t 
usually  very  busy.  You’ll  be  able  to  get  much  better  information  if  he  or  she 
isn’t  rushing  to  get  back  to  work.  Also,  plan  your  interview  to  take  no  more 
than  ten  or  fifteen  minutes  and  stick  to  that  schedule.  Get  your  information, 
thank  your  interviewee,  and  let  him  or  her  get  back  to  work. 

• Prepare  beforehand.  Have  all  the  questions  you  want  to  ask  written  down  in 
logical  order.  Concentrate  on  questions  that  are  specific  to  the  topic  you’re 
investigating.  Be  brief  and  to  the  point. 

• If  you’re  conducting  the  interview  in  person,  be  sure  to 
dress  appropriately.  A well-groomed,  professional 
appearance  will  make  people  take  you  more  seriously, 
and  they’ll  be  more  willing  to  give  you  their  time. 

Always  leave  the  best  impression  possible. 

• Listen  carefully,  and  take  notes.  If  you  wish  to 
record  the  interview  on  audiotape,  be  sure 
to  get  permission  first  from  your 
interviewee. 

• If  you  choose  to  make  contact  by  mail  or 
fax,  include  an  introduction  for  yourself  and  this 
module,  your  specific  questions,  instructions  as  to  how  the  person  can 
respond  (your  address  or  telephone  number),  and  a brief  word  of  thanks.  The 
letter  should  be  neat,  professional-looking,  and  follow  standard  business- 
letter  format. 

• After  the  interview,  thank  the  person  for  taking  the  time  to  share  his  or  her 
background  with  you.  Let  your  interviewee  know  that  the  information  will  be 
helpful  to  you.  A follow-up  note  to  that  person,  letting  him  or  her  know  how 
helpful  the  interview  was,  is  a courtesy  that  will  make  an  excellent 
impression. 


Do  one  or  more  of  the  following. 

1.  In  this  activity  you  looked  at  a number  of  challenging  issues  in  the  area  of 
family  law.  The  article  that  follows  briefly  discusses  some  of  them,  putting 
them  into  the  larger  context  of  the  medical  and  ethical  dilemmas  created  for  us 
by  modern  technological  advances.  There  are  no  questions  asked  on  the 
article,  but  if  you’re  interested,  it  should  make  for  stimulating  reading. 
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Beyond  Abortion 


It  is  the  closest  thing  to  the  miraculous 
most  of  us  will  ever  know:  the  moment 
when  an  infant  child,  the  embodiment  of 
so  many  private  hopes  and  fears, 
emerges  wet,  blue  and  bloody  from  a 
mother’s  womb,  and  with  a cry  of  protest 
announces  its  new  presence  to  the  world. 
That  is  one  reason  why  it  is  so  difficult 
to  feel  removed  from  issues  of  human 
fertility  and  birth.  There  is  an 
inescapable  sense  of  meddling  with  the 
sacred. 

Yet,  increasingly,  we  do  meddle.  In  part, 
we  are  driven  by  the  innately  human 
instinct  to  protect  our  unborn  young.  But 
our  growing  understanding  of  the 
biological  events  that  precede  the  miracle 
of  birth  also  compels  us.  At  a pace  that 
astonishes  and  sometimes  disquiets, 
medical  science  is  shedding 
extraordinary  new  light  on  how  babies 
come  to  be.  Under  that  illumination,  we 
are  discovering  powerful  new  tools  for 
manipulating  life  during  its  first  nine 
months — and,  through  genetic 
intervention,  even  before  conception.  We 
are  reaching  new  understandings  about 
how  our  behaviour  as  fathers  or  mothers 
may  harm  our  children  even  before  we 
take  them,  newly  born,  into  our  arms. 
And  in  an  echo  of  the  unique  mix  of 
exhilaration  and  terror  that  strike  the 
heart  of  every  new  parent,  we  find 
ourselves  profoundly  ambivalent  about 
our  new  knowledge. 

Several  recent  events  in  Canada  and 
abroad  have  added  to  the  disquiet.  In 
Manitoba,  a young  woman  addicted  to 
sniffing  solvents  successfully  fought  off, 
at  least  for  the  moment,  an  attempt  by 
child  protection  authorities  to  protect  the 
five-month-old  fetus  she  is  carrying  by 
forcing  her  into  treatment.  In  Britain, 
employees  of  fertility  clinics  began  to 
thaw  and  systematically  destroy  up  to 
3,300  frozen,  fertilized  human 
embryos — each  one  representing  at  least 


a potential  human  life — that  were  no 
longer  wanted  by  the  women  and  men 
whose  genetic  material  created  them. 
And  in  Ottawa,  federal  officials  sought 
the  public’s  views  on  proposals  to  bring 
a burgeoning  traffic  in  the  building 
blocks  of  conception — human  eggs  and 
sperm — as  well  as  in  fertilized  embryos 
and  fetuses,  under  regulatory 
supervision  for  the  first  time  in  Canada. 

What  those  divergent  developments 
shared — apart  from  their  power  to 
unsettle — was  roots  in  our  new  thinking 
about  the  first  40  weeks  of  life. 
Accumulating  research  into  the  effects 
of  alcohol,  tobacco  and  even  caffeine  on 
a developing  fetus — effects  that  range 
from  smaller  birth  size  to  permanent 
brain  damage  and  physical  deformity — 
has  sharply  increased  pressure  on 
expectant  parents  of  both  genders  to 
modify  their  behavior. 

Other  medical  innovations  have  even 
more  dramatically  changed  our 
perceptions  of  the  separate  existence, 
moral  standing  and  mutability  of 
embryonic  human  life.  Where  once  upon 
a time  parents  waited  eagerly  for  birth 
to  reveal  the  sex  of  their  child,  physicians 
can  now  select,  from  among  half  a dozen 
embryos  fertilized  outside  the  womb,  the 
one  that  possesses  chosen 
characteristics  of  gender  or  resistance  to 
disease.  Not  satisfied  to  choose  among 
the  random  genetic  combinations  of  in 
vitro  fertilization,  other  researchers  are 
exploring  ways  to  remove  or  insert 
individual  genes  into  the  46 

chromosomes  that  constitute  the 
biological  blueprint  of  each  individual, 
hoping  one  day  to  weed  out  those 
responsible  for  genetic  defects.  The 
ability  to  store  and  transport  embryos  far 
from  a mother’s  body  without  significant 
constraint,  and  to  reimplant  them  later — 
often  in  the  body  of  a different  woman 
entirely — has  created  a new  and  ethically 
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dubious  commerce  in  potential  human 
beings. 

Still  more  disquieting  developments  lie 
just  ahead.  Japanese  scientists  have 
successfully  used  an  artificial  womb  to 
gestate  a goat.  Their  next  step:  the 
development  of  a human  version.  Other 
researchers  have  confirmed  the 
feasibility  of  human  cloning,  although 
none  has  publicly  acknowledged  trying 
to  bring  cloned  embryos  to  term  as 
identical  babies.  Only  slightly  more 
speculative  is  a nightmarish  but 
technically  feasible  procedure  to  extract 
eggs  from  aborted  fetuses  and  fertilize 
them  with  sperm  harvested  from  a 
cadaver — to  create  children  of  the  dead 
and  the  never-alive.  Not  possible  yet  but 
likely  soon  to  be:  designer  offspring 
created  by  selectively  implanting  genes 
for  desirable  attributes  like  intelligence 
or  size.  “When  you  think  of  the 
implications  of  what  we’re  going  to  be 
able  to  do,”  reflects  Roger  Rittmaster,  an 
endocrinologist  on  the  faculty  of 
Dalhousie  University  in  Halifax  and  a 
former  president  of  the  Canadian 
Fertility  and  Andrology  Society,  “it  really 
is  pretty  interesting  and  scary.” 

Advancing  science  has  left  the  law  in  the 
dust.  On  the  narrow  question  of  a 
woman’s  right  to  an  abortion,  Canadian 
legislation  has  been  silent  since  1988, 
when  the  Supreme  Court  of  Canada 
struck  down  the  last  law  to  restrict  the 
practice.  Three  years  later,  the  court 
found  that  a fetus,  legally  speaking,  is 
without  rights.  But  “rights”  turn  out  to 
be  different  from  society’s  “interests”  in 
the  same  bundle  of  tissue.  In  draft 
legislation  tabled  in  the  House  of 
Commons  in  June,  the  Liberal 
government  moved  to  create  an  array  of 
new  protections  for  the  latter.  The  New 
Reproductive  and  Genetic  Technologies 
Act  would  ban  13  controversial  practices, 
including  the  sale  of  human  embryos. 
Circulating  among  physicians  and 
interest  groups  last  week  were  draft 
regulations  that  will  follow  if  the  act  is 


passed.  They  would  create  a new  federal 
authority  to  license  nonprofit  sperm 
banks  and  qualified  researchers  who 
wish  to  experiment  with  embryos  less 
than  14  days  old.  Underlying  the  new 
legislation,  Health  Minister  David 
Dingwall  asserted,  are  two  principles 
that  reflect  Canadian  values:  respect  for 
the  dignity  of  the  human  body,  and  a 
prohibition  on  commerce  in  human 
fertility. 

But  grey  areas  loom.  Take  pregnancy. 
Many  would  argue  that  no  experience  is 
more  unequivocally  a woman’s  natural 
right.  But  the  lawyers  who  represented 
Winnipeg  Child  and  Family  Services  in 
their  application  last  week  to  force  a 
glue-sniffing  mother  into  a treatment 
centre  are  not  alone  in  arguing  that 
society  is  sometimes  justified  in  dictating 
how  a pregnant  woman  conducts  herself. 
While  a woman  may  have  an  unqualified 
right  to  choose  whether  to  continue  a 
pregnancy,  says  University  of  Manitoba 
law  professor  Bryan  Schwartz,  others 
have  a legitimate  stake  in  the  fetus’s 
health  once  she  has  chosen  to  carry  it 
to  term.  For  reasons  both  of  compassion 
and  economics — given  the  daunting 
costs  of  caring  for  a severely 
handicapped  infant — he  asserts  that 
“society  has  an  extremely  high  interest 
in  protecting  that  child  from  preventable 
damage.”  Further,  Schwartz  argues  that 
if  a pregnant  woman  refuses  to  give  up 
behavior  that  is  certain  to  injure  her 
child,  “in  rare  and  exceptional 
circumstances  there  has  to  be  coercion” 
to  protect  the  fetus. 

Many  feminists  strongly  disagree. 
Christine  Overall,  a professor  of 
philosophy  at  Queen’s  University  in 
Kingston,  Ont.,  admits  that  “I  feel  the 
revulsion,  too,”  at  the  horrific  possibility 
of  a woman  subjecting  her  fetus  to  the 
effects  of  solvent  abuse.  But,  she  adds, 
“I  nonetheless  wonder  what  this  might 
imply  about  the  surveillance  and 
possible  future  incarceration  of  other 
women.  How  many  are  you  willing  to 
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lock  up?  How  far  are  you  willing  to  go?” 

If  that  line  is  difficult  to  draw,  then  so  is 
another.  By  its  silence  on  abortion, 
Canadian  law  effectively  allows  a woman 
to  undergo  the  procedure  for  any  reason 
she  thinks  fit.  But  the  expanding  scope 
of  prenatal  diagnosis  and  genetic  testing 
is  providing  women  with  ever  more 
reasons  to  at  least  consider  ending  a 
pregnancy.  Many  might  well  choose  to 
do  so  if  they  learned  that  their  fetus 
carried  a gene  for  rheumatoid  arthritis, 
epilepsy  or  breast  cancer.  But  what  if  the 
genetic  marker  were  for  some  lesser 
problem,  short-sightedness,  say,  or  male- 
pattern  baldness? 


Meanwhile,  some  procreative  options 
soon  to  be  banned  in  Canada  are  readily 
available  across  the  border.  Ottawa 
would  make  it  illegal  to  pay  a woman  to 
carry  an  implanted  fetus  on  behalf  of 
someone  else — a practice  known  as 
surrogate  motherhood.  In  the  United 
States,  surrogacy  is  viewed  as  just 
another  fast-growing  service  industry. 
Infertile  couples  pay  an  average  of 
$60,000  to  have  an  embryo — usually 
fertilized  in  vitro — carried  to  term  by  a 
woman  who  typically  receives  less  than 
a quarter  of  that  fee.  Prohibited  from 
doing  the  same  here,  Rittmaster  predicts: 
“Women  will  go  and  get  surrogate 
mothers  in  the  United  States.” 


Eight  years  after  the  Supreme  Court  of 
Canada  settled  a woman’s  right  to  an 
abortion,  defiant  protesters  still  picket 
daily  outside  clinics  in  Vancouver  and 
Toronto.  And  in  the  United  States,  the 
issue  is  expected  to  divide  Republicans 
gathered  in  San  Diego  this  week  to 
nominate  Bob  Dole  for  president. 


Scary  and  interesting  indeed.  Like  first- 
time parents  determined  to  do  the  best 
they  can  for  a miraculous  new  life,  we 
have  little  apparent  choice  but  to  go 
forward — praying  that  our  wisdom  will 
somehow  keep  pace  with  our 
exhilarating — and  terrifying — new 
knowledge.1 


2.  One  challenging  issue  that  lawmakers  are  actively  trying  to 
deal  with  is  that  of  child  abuse  (and  child  neglect) . While 
this  module  was  being  prepared,  the  federal  government 
began  a national  study  into  child  abuse  in  hopes  of  finding 
ways  to  improve  our  country’s  record  in  curbing  this  most 
distressing  problem. 

The  article  that  follows  was  taken  from  The  Edmonton 
Journal  in  August  1997.  Since  the  study  is  to  last  three 
years,  if  you’re  taking  this  module  up  to  the  year  2000, 
you  might  want  to  track  this  study  in  the  media  and  see 
what  results  it’s  achieving.  If  you’re  taking  the  module 
after  the  study  is  complete,  you  might  want  to  look  for 
media  coverage  of  the  final  results  and  any  impact  the 
study  has  had  on  the  horrific  problem  of  abused  and 
neglected  children  across  the  country. 


1 Chris  Wood,  “Beyond  Abortion,”  Maclean’s,  19  August  1996,  14-15.  Reprinted  by  permission. 
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Gov’t  Launches  Child  Abuse  Study 

Professionals  hope  it  will  spur  greater  efforts  to  protect  against  neglect,  death 


Health  Canada  has  launched  the 
country’s  first  national  study  on  child 
abuse,  a move  professionals  hope  will 
spark  more  effort  to  protect  kids  from 
death  and  neglect. 

The  lack  of  a national,  standard  definition 
of  abuse  and  absence  of  countrywide 
data  make  it  hard  to  estimate  the  impact 
on  kids,  said  Dawn  Fowler,  the 
department’s  chief  of  reproductive 
health  in  Ottawa. 

Estimated  to  cost  up  to  $500,000,  the 
three-year  study  will  look  at  reported 
cases  of  neglect  and  emotional,  physical 
and  sexual  abuse. 

Abused  children  are  helped  by  various 
agencies  and  Childrens’  Aid  Societies 
under  provincial  jurisdiction.  Ottawa 
helps  fund  the  groups  but  doesn’t  tell 
them  how  to  spend  the  money. 

Experts  in  child  abuse  prevention  and 
intervention,  many  coping  with  the 
deaths  of  kids  in  their  care,  say  national 
research  is  desperately  needed.  Recent 
deaths  in  Ontario,  Quebec  and  British 
Columbia  have  raised  questions  about 
child  protection  systems  suffering  from 
spending  cuts,  fewer  staff  and 
overwhelmed  caseworkers. 

Some  say  the  type  of  abuse  children  are 
enduring  has  become  increasingly 
severe. 

“I  think  it’s  a crisis,”  said  Gayle  Read, 
clinical  co-ordinator  for  the  Child  Abuse 
Prevention  and  Counselling  Society  of 
Greater  Victoria. 


The  mother  of  five-week  old  Jordan 
Heikamp  of  Toronto  was  charged  with 
criminal  negligence  after  the  boy  starved 
to  death  June  23.  Catholic  Childrens’  Aid 
worker  Angie  Martin,  43,  was  also 
charged. 

Three-year-old  Percy  Tooshley  was 
found  dead  of  pneumonia  and 
dehydration  on  the  floor  of  his  aunt  and 
uncle’s  home  in  Nanaimo,  B.C.,  earlier 
this  month.  His  infant  brother,  covered 
in  bruises,  was  taken  to  hospital. 

Quebec  toddler  Christina  Blain,  3,  was 
beaten  to  death  in  July.  The  girl’s  mother 
and  friend  were  charged  with  first- 
degree  murder. 

In  March,  a nine-year-old  boy  from 
Chilliwack,  B.C.,  committed  suicide  just 
weeks  after  social  workers  had 
investigated  his  living  conditions  at 
home  but  decided  to  leave  him  there. 

About  80  abused  children  are  on  a three- 
to  six-month  waiting  list  to  see  one  of 
nine  therapists  at  Victoria’s  centre,  said 
Read,  who  added  the  study  could  prove 
useful  if  it  offers  recommendations  for 
agencies. 

“Will  they  actually  use  it  as  a jumping 
off  point  to  do  something  else?  It  sounds 
good,  if  indeed  it’s  used  for  that.” 

With  national-level  information  on  child 
maltreatment,  Fowler  said  Health 
Canada  hopes  to  gain  a better 
understanding  of  types  and  severity.  “It 
will  help  in  forming  policy  and  program 
development.” 


“I  think  there  is  more  reporting  (of  child 
abuse)  but  I also  see  more  of  it  occurring. 
There  are  unsupported  families,  cuts  in 
social  programs — the  risk  factors  are 
going  up.” 


Child  workers  will  be  asked  to  fill  out 
forms  to  contribute  to  data. 

“Anything  that  can  highlight  child  abuse 
as  an  important  issue  for  all  Canadians 
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to  address  would  be  important,”  said  are  long  term.  You’re  not  going  to  turn  it 
John  McCullagh,  of  Toronto’s  Children’s  around  in  a three-month  or  six-month 
Aid  Society.  program.  Or  a three-year  study.” 


But  Doug  Bradshaw,  executive  director 
of  Moncton’s  Headstart  program,  says  he 
needs  more  resources  rather  than  a 
national  study. 


But  Bradshaw  said  he  hopes  the 
research  will  produce  some  initiatives  to 
reduce  abuse  and  neglect  on  a national 
scale. 


“When  I look  at  abuse  and  neglect,  it  has 
its  roots  in  generational  conditions  that 


“It’s  a matter  of  spending  smarter  and 
being  more  direct  with  the  problem.”1 


1 Christine  Samuelian,  “Gov’t  Launches  Child  Abuse  Study,”  The  Edmonton  Journal,  15  August  1997,  A3. 
Reprinted  by  permission  of  The  Canadian  Press. 
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Careers 


3.  In  Activity  2 of  this  section  you  were  given  some  information  intended  to  get 
you  started  on  research  into  careers  in  the  area  of  family  law  if  this  is  of 
interest  to  you.  If  you  are  thinking  of  a career  in  this  area  and  you’d  like  to  do 
some  research,  you  might  consider  doing  job  profiles  for  jobs  you  find 
particularly  interesting. 

A job  profile  is  simply  a chart  on  which  you  can  record  the  basic  information 
you  gather  in  an  easily  accessible  manner.  Of  course,  you  can  make  up  a job- 
profile  chart  to  suit  yourself,  but  what  follows  is  a standard  one  that  will  serve 
you  well,  followed  by  a brief  explanation.  You  can  vary  the  size  of  the  boxes  to 
accommodate  the  information  you’ve  acquired. 


JOB  PROFILE 

Job  Title 

Educational 

Requirements 

Skill  and  Aptitude 
Requirements 

Functions/ 

Responsibilities 

Employment/ 

Advancement 

Opportunities 

Salary  Range 

Benefits  and 
Drawbacks 

Resources  Used 
for  Research  and 
Future  Reference 
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Now  here’s  a brief  explanation  of  each  of  the  boxes  on  your  chart. 

• Job  Title:  Give  either  the  official  or  the 
commonly-used  title  for  a person  who  carries 
out  the  duties  involved. 

• Educational  Requirements:  Outline  the 
level  of  formal  schooling/ education 
necessary  for  the  position:  college  diploma? 
university  degree? 

• Skills  and  Aptitude  Requirements: 

Explain  what  a person  must  be  able  to  do  to 
be  successful  at  this  job  and  what  personal 
qualities  he  or  she  should  have.  (You  might 
want  to  separate  this  box  into  two — one  for 
skills,  such  as  keyboarding — and  one  for 
aptitudes— -such  as  an  ability  to  work  well 
with  people.) 

• Functions/Responsibilities:  Here  explain 
the  principle  tasks  this  position  involves. 

• Employment/ Advancement  Opportunities:  Explain  just  how  good  the 
prospects  are  for  obtaining  work  in  this  area.  As  well,  describe  at  least  one 
position  or  opportunity  that  a person  who’s  successful  in  this  position  might 
move  on  to. 

• Salary  Range:  Give  the  general  range  of  salaries  available  to  people  doing 
this  work. 

• Benefits  and  Drawbacks:  Comment  on  the  suitability  of  this  job  according 
to  your  own  needs  and  interests.  How  would  this  position  suit  you?  In  what 
ways  might  it  be  less  than  ideal? 

• Resources  Used  for  Research  and  Future  Reference:  List  the  sources 
you  discovered  and  the  people  you  contacted  to  acquire  your  information 
along  with  other  places  you  could  go  in  the  future  to  learn  more. 

4.  Earlier  it  was  suggested  that  one  of  the  best  ways  of  learning  about  a job  that 
interests  you  is  to  interview  someone  who  actually  does  that  job.  An  even 
better  way  is  to  do  some  job  shadowing.  Job  shadowing  involves  spending  a 
day  or  longer  with  someone  at  work  as  that  person  actually  goes  about  the  day- 
to-day  businesses  of  his  or  her  job. 

Of  course  this  means  first  locating  and  contacting  a suitable  person  and  getting 
permission  to  do  some  shadowing.  For  this  reason,  it’s  probably  best  to 
arrange  things  with  the  help  of  your  teacher  or  career  counsellor;  but  if  you’re 
on  your  own,  it  is  something  you  can  do  yourself  if  you’re  willing  to  make  the 
necessary  contacts  and  set  things  up. 
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Job  shadowing  is  a wonderful  way  to  get  a first-hand  look  at  what  an  occupation 
or  position  actually  involves.  Carefully  watching  someone  actually  doing  a job — 
and,  whenever  possible,  discussing  what  he  or  she  is  doing — will  give  you  a 
much  more  accurate  feeling  for  the  job  than  reading  or  hearing  about  it  can 
ever  do. 

If  you’re  genuinely  interested  in  learning  more  about 
working  in  the  area  of  family  law,  try  to  arrange  a 
day  or  two  that  you  can  spend  with  someone  on  the 
job.  This  will  involve  writing  or  telephoning  a law 
office,  a government  agency,  a charitable 
organization,  or  a private  business;  explaining 
that  you’re  a Legal  Studies  student;  and 
politely  requesting  a chance  to  shadow  a 
worker  on  the  job.  You  may  be  turned 
down  by  some  people  you  approach;  they 
may  simply  feel  that  they  or  those  who 
work  under  them  are  too  busy  at  the 
time.  However,  if  you  keep  trying,  you 
should  find  someone  willing  to  spend  the  time 
with  you  that  you  require.  After  all,  most  people 
would  be  flattered  to  learn  that  a student  found  their  job  interesting  enough  to 
want  to  spend  time  with  them  as  they  went  about  their  daily  tasks. 

Once  you’ve  set  up  a job-shadowing  situation,  here  are  a few  things  to  bear  in 
mind  if  you’re  to  get  the  most  out  of  it  that  you  can: 

• Take  notes  of  what  the  person  does.  The  form  that  follows  shortly  might 
come  in  handy. 

• Keep  asking  yourself  if  you’d  enjoy  doing  these  kinds  of  tasks. 

• Whenever  you  get  the  chance,  record  your  own  feelings  about  the  job. 

• Be  sure  not  to  get  in  the  way  of  the  person  doing  the  job  and  other 
workers  in  the  area.  Don’t  ask  questions  while  the  person  you’re  with  is 
working;  jot  them  down  and  ask  them  at  the  first  convenient  opportunity. 

• Find  out  whether  the  day  or  days  you’ve  witnessed  are  typical.  Ask  what 
other  tasks  the  person  normally  does. 

• Find  out  how  much  the  person’s  day-to-day  tasks  have  changed  in  the  last 
few  years.  Ask  how  the  person  thinks  they’ll  change  in  the  years  to  come. 

• Thank  the  person  you’ve  shadowed  when  the  project  is  over.  It’s  always  a 
good  idea  to  follow  up  with  a brief  thank-you  note  a day  or  two  later. 

Here’s  the  sort  of  form  you  can  create  for  a job-shadowing  project.  Feel  free  to 
modify  it  as  you  see  fit. 
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When  you’ve  finished  your  job-shadowing  project,  write  up  what  you’ve  learned 
about  the  position  in  a report.  Include  things  like 

• the  duties  the  job  entails 

• the  hours  worked 

• the  skills  the  job  requires 

• the  training  needed  for  the  job 

• the  personal  qualities  and  aptitudes  the  job  makes  use  of 

• what  you  liked  about  what  you  saw 

• what  you  didn’t  like 

• your  own  suitability  for  the  position 
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CONCLUSION 
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In  this  section  you’ve  looked  in  some  depth  into  one  issue  that’s  currently 
challenging  lawmakers  in  the  area  of  family  law  and  you’ve  looked  more 
superficially  at  a number  of  other  such  challenging  issues.  You’ve  also  briefly 
examined  some  career  possibilities  in  the  area  of  family  law;  and  if  you’re 
interested  in  working  in  this  area  someday,  you  may  well  have  investigated  one  or 
two  jobs  in  greater  depth. 

Section  4 has  been  rather  different  from  the  first  three  sections  of  this  module.  In 
it  you’ve  done  most  of  the  work  involved  yourself.  If  you’ve  done  your  research 
into  a challenging  issue  conscientiously,  the  good  news  is  that  most  of  the  work  for 
your  Section  4 Assignment  has  already  been  done. 


ASSIGNMENT 

Turn  to  your  Assignment  Booklet  and  do  the  assignment  for  Section  4. 


I 14 


SECTION  4:  Issues  and  Careers 


M ♦ M ♦ A ♦ R Y 


M ♦ O ♦ D ♦ U • L E S U ♦ 


And  that’s  the  end  of  Legal  Studies  2010.  If  you  came  to  this  module  having  taken 
Legal  Studies  1010,  you  would  have  brought  with  you  some  basic  knowledge  of 
family  law  in  Alberta.  You  should  now  have  expanded  that  knowledge  and 
improved  your  understanding  of  family-law  issues.  If  you  haven’t  taken  Legal 
Studies  1010,  it’s  likely  that  you  were  starting  your  family-law  studies  from  scratch. 
In  that  case  it’s  to  be  hoped  that  you  now  have  a solid  basis  in  Alberta’s  (and 
Canada’s)  laws  as  they  relate  to  family  matters. 

Family  law  is  in  a constant  state  of  flux;  even  as  this  course  was  being  prepared, 
laws  were  changing  and  legislation  was  being  debated.  Don’t  make  the  mistake  of 
thinking  that  you  now  know  all  you  need  to  know  for  the  rest  of  your  life  in  this 
legal  area.  If  in  the  future  you  find  yourself  involved  with  legal  problems  relating  to 
the  family,  make  sure  you  find  out  what  the  law  is  at  that  time;  you  should  now 
have  a good  idea  of  how  to  acquire  information  of  that  sort.  If  the  issue  is  at  all 
serious,  be  sure  to  consult  a lawyer. 


Consider  what  you’ve  learned  in  this 
module  as  a solid  starting  point  from 
which  you  can  go  on  improving  your 
knowledge  of  family-related  legal 
matters.  If  you  follow  issues  in  the 
media  and  make  a point  of  keeping 
up  to  date,  you  need  never  again  feel 
confused  by  the  laws,  issues,  and 
discussions  that  concern  the  family 
and  its  role  in  our  changing  society. 
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SECTION  4:  Issues  and  Careers 


COURSE  SURVEY  FOR  FAMILY  LAW  (LGS  2010) 


| 

After  you  have  completed  the  assignments  in  this  module,  please  fill  out  this  questionnaire  and  mail  it  to  the 
address  given  on  the  last  page.  This  module  is  designed  in  a new  distance  learning  format,  so  we  are  interested 
in  your  responses.  Your  constructive  comments  will  be  greatly  appreciated,  as  future  course  revisions  can  then 
incorporate  any  necessary  improvements. 

Name  Age  □ under  19  □ 19  to  40  □ over  40 

Address  File  No.  

Date  


Design 

1.  The  Student  Module  Booklet  contains  a variety  of  self-assessed  activities.  Did  you  find  it  helpful  to  be  able  to 
check  your  work  and  have  immediate  feedback? 

□ Yes  □ No  If  yes,  explain. 


2.  Were  the  questions  and  directions  easy  to  understand? 


□ 


Yes 


□ No  If  no,  explain. 
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3.  Each  section  contains  Follow-up  Activities.  Which  type  of  Follow-up  Activity  did  you  choose? 

□ mainly  Extra  Help 

□ mainly  Enrichment 

□ a variety 

□ none 

Did  you  find  these  activities  beneficial? 

□ Yes  □ No  If  no,  explain. 


4.  Did  you  understand  what  was  expected  in  the  Assignment  Booklet? 
□ Yes  □ No  If  no,  explain. 


5.  The  course  materials  were  designed  to  be  completed  by  students  working  independently  at  a distance.  Were 
you  always  aware  of  what  you  had  to  do? 

□ Yes  □ No  If  no,  provide  details. 


6.  This  distance  learning  course  may  include  an  assortment  of  drawings,  photographs,  and  charts, 
a.  Did  you  find  the  visuals  in  this  course  helpful? 

□ Yes  □ No  Comment  on  the  lines  below. 


b.  Did  you  find  the  variety  of  visuals  in  this  course  motivating? 
□ Yes  □ No  Comment  on  the  lines  below. 
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7.  Suggestions  for  audiocassette,  videocassette,  and  computer  activities  may  have  been  included  in  the  course. 
Did  you  complete  these  media  activities? 

□ Yes  □ No  Comment  on  the  lines  below. 


Only  students  enrolled  in  a Junior  High  course  need  to  complete  the  following  question. 

8.  The  Student  Module  Booklet  may  have  directed  you  to  work  with  your  learning  facilitator.  How  well  did  you 
work  as  a team? 

Student’s  comments: 


Learning  facilitator’s  comments: 


Course  Content 

1.  Was  enough  detailed  information  provided  to  help  you  learn  the  expected  skills  and  objectives? 
□ Yes  □ No  Comment  on  the  lines  below. 


2.  Did  you  find  the  work  load  reasonable? 
□ Yes  □ No  If  no,  explain. 
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3.  Did  you  have  any  difficulty  with  the  reading  level? 


□ Yes  □ No  Please  comment. 


4.  How  would  you  assess  your  general  reading  level? 

□ poor  reader  □ average  reader  □ good  reader 

5.  Was  the  material  presented  clearly  and  with  sufficient  depth? 

□ Yes  □ No  If  no,  explain. 

General 

1 . What  did  you  like  least  about  the  course? 

2.  What  did  you  like  most  about  the  course? 

Additional  Comments 

Legal  Studies  2010 
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Only  students  enrolled  with  the  Alberta  Distance  Learning  Centre  need  to  complete  the  remaining 
questions. 

1 .  Did  you  contact  the  Alberta  Distance  Learning  Centre  for  help  or  information  while  doing  your  course? 

□ Yes  □ No  If  yes,  approximately  how  many  times?  

Did  you  find  the  staff  helpful? 

□ Yes  □ No  If  no,  explain. 


2.  Were  you  able  to  fax  any  of  your  assignment  response  pages? 

□ Yes  □ No  If  yes,  comment  on  the  value  of  being  able  to  do  this. 


3.  If  you  mailed  your  assignment  response  pages,  how  long  did  it  take  for  their  return? 


4.  Was  the  feedback  you  received  from  your  correspondence  or  distance  learning  teacher  helpful? 
□ Yes  □ No  Please  comment. 


Thanks  for  taking  the  time  to  complete  this  questionnaire.  Your 
feedback  is  important  to  us.  Please  return  this  questionnaire  to 
the  address  on  the  right. 

If  you  are  enrolled  at  the  Alberta  Distance  Learning  Centre  and 
will  be  mailing  your  Assignment  Booklet  to  ADLC,  you  may 
return  this  questionnaire  with  the  Assignment  Booklet. 


Instructional  Design  and  Development 
Learning  Technologies  Branch 
Box  4000 
Barrhead,  Alberta 
T7N  1P4 
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access:  the  right  of  a noncustodial  parent  to 
visit  a child  and  inquire  about  important 
issues  in  his  or  her  life 

adultery:  voluntary  sexual  relations  between  a 
married  person  and  someone  other  than  that 
person’s  spouse 

affidavit:  a written  statement  that  is  sworn  to  be 
the  truth 

affinity:  a relationship  that  is  created  by 
marriage 

agents  a person  given  the  legal  power  to  act  on 
another’s  behalf 

age  of  majority:  the  age  at  which  a person  is 
legally  regarded  as  an  adult — in  Alberta, 
eighteen 

annulment:  a court  order  declaring  that  a 
marriage  is  void  and  never  really  existed 

civil  law:  the  branch  of  law  that  governs  the 
relations  between  individuals 

cohabitation:  the  state  of  living  together  as 
husband  and  wife  through  not  legally 
married 

cohabitation  agreement:  a contract  between 
cohabiting  partners  outlining  their 
obligations  to  each  other  and  the  ownership 
of  their  property 

collusion:  the  agreement  between  a husband 
and  a wife  to  deceive  the  court  in  a divorce 
hearing 

common-law  union:  the  relationship  of  a man 
and  a woman  who  live  together  as  husband 
and  wife  but  who  haven’t  gone  through  a 
legal  marriage  ceremony 
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condonation:  the  forgiving  by  one  spouse  for 
behaviour  on  the  part  of  the  other  that  woulc 
otherwise  provide  grounds  for  divorce 

connivances  the  permitting  or  encouraging  of 
one  spouse  by  the  other  to  do  something 
that  would  provide  grounds  for  divorce 

consanguinity:  a blood  relationship 

consideration:  something  of  value  exchanged 
by  the  parties  to  a contract 

co-respondent:  a person  charged  with  having 
committed  adultery  with  the  respondent  in  a 
divorce  case 

criminal  law:  the  branch  of  law  that  sets  out 
certain  acts  as  crimes  and  punishes  those 
acts 

custody:  the  legal  right  to  care  for  and  control  a 
child 

damages:  money  awarded  by  a court  to  a 

plaintiff  in  a civil  action  to  compensate  for  a 
wrong  suffered 

divorcee  the  legal  dissolution  of  a marriage 

duress:  the  compelling  of  a person  to  do 

something  against  his  or  her  will  by  means 
of  force  or  the  threat  of  force 

enduring  power  of  attorney:  a legal  document 
giving  an  agent  the  right  to  look  after  your 
financial  affairs  should  you  become  unable  to 
do  so 

estate:  the  entire  collection  of  assets  a person 
owns  at  death 

euthanasia:  the  putting  to  death,  as  an  act  of 
mercy,  of  people  with  incurable  diseases  or 
in  constant,  untreatable  pain 
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extended  family:  the  family  that  goes  beyond 
husband,  wife,  and  child  to  include  relatives 

family  violence  any  behaviour  by  one  family 
member  against  another  that  may  endanger 

j the  person's  survival,  security,  or  well-being 

intestate:  without  a will  at  death 

joint  custody:  a court  order  giving  both  parents 
legal  responsibility  for  important  decisions 
regarding  their  child 

| judicial  separation:  a judgement  that  does  not 
affect  the  legal  status  of  a couple  as  married 
but  acknowledges  the  deterioration  of  the 
union 

j living  will:  a document  instructing  a doctor 
what  medical  treatments  you  want  if  you  end 
up  unable  to  communicate 

j marriage  the  legal  union  of  a man  and  woman 
to  the  exclusion  of  all  others  for  life 

i marriage  contract:  a contract  between  a 

husband  and  wife  outlining  their  obligations 
to  each  other  and  the  ownership  of  their 

| property 

matrimonial  home:  the  home  in  which  a 
married  couple  lives 

matrimonial  property:  property  acquired  by 
spouses  during  their  marriage 

mediation:  an  attempt  on  the  part  of  a third 
party  to  get  two  opposing  parties  to  reach  an 
agreement 

! peace  bond:  a promise  a person  makes  to  the 
court  to  keep  the  peace  and  behave  properly 

petitioner:  in  a divorce  case,  the  person  who 
applies  to  the  court  for  the  divorce 


petition  for  divorce:  the  request  for  a divorce 
made  to  the  court 

power  of  attorney:  a document  giving  another 
person  authority  to  act  on  your  behalf 

precedent:  a court  case  decision  that  lower 
courts  must  follow  in  similar  cases 

respondent;  the  person  from  whom  a petitioner 
is  seeking  a divorce 

restraining  order  a court  order  requiring  an 
abusive  spouse  to  stop  molesting,  annoying, 
or  harassing  the  other  spouse  and/or  the 
children 

separation:  the  partial  ending  of  a marriage 
whereby  the  spouses  no  longer  live  together 

separation  agreement:  a contract  made 
between  separated  spouses  outlining  such 
things  as  the  division  of  property  and  mutual 
obligations 

solemnizing  marriages:  the  steps  and 

processes  involved  in  legally  marrying  two 
people 

sole  custody:  a court  order  giving  one  parent 
legal  responsibility  for  important  decisions 
regarding  his  or  her  child 

spousal  support:  money  paid  by  one  spouse  to 
another  after  their  marriage  has  broken 
down 

surrogate  mother:  a woman  who  carries  the 
fertilized  egg  of  another  woman  to  term 

ward:  a person  under  the  care  of  a protection 
agency 
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Section  I : Activity  I 

1.  Answers  will  vary.  You  won’t  be  examining  any  of  these  legal  situations  in  this  section,  but  by  the  time  the 
module  is  over,  you  should  be  able  to  answer  all  three.  Briefly,  here  are  the  rights  of  the  individuals: 

• In  the  first  scenario,  a judge  would  take  into  consideration  all  the  contributions — financial  and 
otherwise — made  by  the  spouses  and,  following  guidelines  laid  down  in  Alberta’s  Matrimonial 
Property  Act , try  to  divide  the  property  fairly.  The  basic  rule  is  that  all  property  acquired  by  the 
spouses  while  married  will  be  divided  equally. 

• In  the  second  scenario,  it’s  unlikely  that  the  courts  would  support  any  claims  made  by  the  common- 
law  “wife.”  Had  the  couple  been  married,  Alberta’s  Intestate  Succession  Act  would  see  that  the  wife 
would  inherit  from  the  estate,  but  this  act  doesn’t  apply  to  common-law  partners. 

• In  the  third  scenario,  the  grandparents  would  have  rights  to  maintain  contact  with  their  grandchild, 
thanks  to  recent  federal  legislation.  You’ll  be  learning  about  it  later  in  the  module. 

2.  Answers  will  vary,  through  most  people  today  are  quite  familiar  with  a variety  of  family  structures. 

3.  Answers  will  vary.  Here’s  a sample  response  based  on  a common-law  relationship  with  children  from  a 
previous  marriage: 

• If  the  couple  splits  up,  what  financial  responsibilities  do  they  owe  each  other? 

• What  responsibilities  do  the  parents  owe  the  children  brought  into  the  family  from  previous 
marriages? 

• If  one  spouse  were  to  die  with  no  will,  would  the  law  see  to  it  that  dependent  family  members  were 
looked  after? 

4.  a.  The  federal  government  has  jurisdiction  over  marriage  and  divorce.  This  is  laid  out  in  Section  91  of  the 

Constitution  Act,  1867. 

b.  The  provincial  government  has  jurisdiction  over  solemnizing  marriages  and  the  requirements  of  the 

ceremony.  Section  92  of  the  Constitution  Act,  1867,  grants  this  jurisdiction. 

Section  I : Activity  2 

1.  This  marriage  is  valid.  As  a divorced  woman,  Eloise  is  free  to  marry,  and  there’s  no  longer  an  affinity  bar 
preventing  a woman  from  marrying  her  divorced  husband’s  brother. 

2.  This  is  a valid  marriage.  Sterility  is  not  a legal  ground  for  invalidating  a marriage. 

3.  This  marriage  could  be  challenged  on  two  counts.  First,  Gaston  lacked  the  mental  capacity  to  understand 
what  was  going  on  due  to  the  alcohol  and  drugs  he’d  consumed,  and  secondly,  there  was  no  real  consent 
since  Gaston  was  led  to  believe  that  this  was  only  a mock  ceremony. 
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4.  Jeannine  needs  parental  consent  to  marry  below  the  age  of  eighteen  even  though  she’s  pregnant.  It’s 
possible,  however,  that  if  Jeannine  does  ask  her  parents  for  consent  and  they  refuse,  she  can  get  a court 
order  to  dispense  with  the  consent.  This  would  happen  only  if  the  court  were  satisfied  that  the  consent  had 
been  unreasonably  withheld. 

5.  Unless  Loretta  and  Jake  have  two  witnesses  to  sign  the  Certificate  of  Registration  of  Marriage,  the 
ceremony  won’t  be  legal. 

6.  This  marriage  would  likely  stand  up.  There  has  been  no  duress  here;  Arne  is  in  no  fear  for  his  life,  safety, 
or  freedom. 

Section  I : Activity  3 

1.  To  launch  a successful  action  under  the  Family  Relief  Act,  Mrs.  Lawson  would  have  to  demonstrate 
financial  dependence  on  her  husband.  As  a successful,  financially  secure  professional,  it’s  unlikely  that  she 
could  do  this.  The  Family  Relief  Act  isn’t  designed  to  defeat  the  wishes  people  express  in  their  wills  but 
only  to  ensure  that  financially  dependent  family  members  won’t  suffer  unnecessarily. 

2.  Alberta’s  Dower  Act  gives  Mrs.  Fedoruk  the  right  to  prevent  her  husband  from  selling  their  matrimonial 
home  without  her  consent;  so  yes,  she  can  prevent  this  sale. 

3.  No,  Mr.  Gough  isn’t  obliged  to  pay  his  wife’s  debts  unless  he’s  co-signed  for  the  loans  she’s  taken  out. 

4.  Answers  will,  of  course,  vary.  This  isn’t  a simple  question;  it  has  ethical,  legal,  and,  according  to  some, 
even  religious  dimensions.  Balancing  people’s  freedoms  and  rights  to  conduct  their  lives  according  to  their 
beliefs  on  the  one  hand  with  others’  need  for  protection  on  the  other  hand  is  always  a challenge  for 
lawmakers.  You’ll  be  looking  into  more  challenging  issues  like  this  one  in  the  last  section  of  the  module. 

Section  I : Foiiow-up  Activities 
Extra  Help 

1.  The  federal  government  has  jurisdiction  over  the  essential  requirements  of  marriage  and  divorce.  This 
ensures  that  there  are  standard  procedures  for  marriage  and  divorce  across  the  country  The  provincial 
governments,  meanwhile,  have  jurisdiction  over  the  solemnization  of  marriage  and  the  formal 
requirements  of  the  wedding  ceremony. 

2.  a.  You  can  marry  her  with  the  consent  of  your  parent.  If  you  wait  until  you  turn  eighteen,  you  won’t  need 

parental  consent. 

b.  As  a separated  person,  you’re  still  married,  so  you  can’t  marry  another  person.  You’ll  have  to  get  a 
divorce  first.  (If  this  is  confusing,  it  will  be  made  clear  in  the  next  section.) 

[ c.  Since  your  husband  had  the  mental  capacity  at  the  time  of  the  wedding,  the  marriage  can’t  be  voided 
on  the  grounds  that  it’s  now  lacking. 

d.  There’s  no  law  against  marrying  your  first  cousin,  but  since  she’s  under  the  age  of  eighteen,  she  can 
get  married  only  if  she’s  pregnant  or  has  a child.  She’ll  also  need  the  consent  of  her  parents. 

e.  It’s  likely  that  this  marriage  could  be  annulled  (declared  void)  since  you  consented  to  it  under  genuine 
fear  for  your  personal  safety.  This  constitutes  duress. 
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Provision 

Statute 

Federal  or 
Alberta 

This  statute  allows  a spouse  to  live  in 
the  matrimonial  home  for  life. 

Dower  Act 

Alberta 

This  statute  helps  judges  divide  property 
between  divorcing  spouses. 

Matrimonial 
Property  Act 

Alberta 

This  statute  makes  sure  dependent  family 
members  are  looked  after  in  people’s  wills. 

Family  Relief  Act 

Alberta 

This  statute  sets  out  the  process  of 
solemnizing  a marriage. 

Marriage  Act 

Alberta 

This  statute  requires  parents  to  provide 
life’s  necessities  for  their  children. 

Criminal  Code 

Federal 

According  to  this  statute,  if  a married 
person  dies  without  a will,  his  or  her 
spouse  will  inherit  from  the  estate. 

Intestate 
Succession  Act 

Alberta 

4.  a.  False 

b.  False 

c.  True 

d.  True 

e.  True 

f.  True 

g.  False  (This  is  true  up  to  a point,  but  the  law  protects  children  against  discipline  methods  felt  to  be 
abusive.) 

h.  True  (This  is  true,  but  a court  order  may  be  obtained  if  the  parents  are  deemed  to  be  withholding 
consent  unreasonably.) 

Enrichment 

There  are  no  suggested  answers  for  this  activity;  but  if  you  did  any  or  all  of  them,  you  should  have  improved 
your  research  skills  while  increasing  your  knowledge  of  aspects  of  family  law. 
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Section  2:  Activity  i 

1.  Charts  will  vary.  Compare  yours  with  the  one  that  follows. 


SEPARATION  AGREEMENTS 


Pros 

Cons 

• It  tells  both  spouses  just  what  their 

• Since  both  parties  must  consent  to  all 

legal  rights  and  responsibilities  are. 

the  terms,  it  can  be  hard  to  arrive  at  a 
mutually  satisfactory  agreement. 

• If  a divorce  follows  later,  it  can  serve  as 

the  basis  for  a settlement. 

• It  locks  both  parties  in  unless  both 
agree  to  a change. 

• It’s  usually  more  flexible  than  a judicial 

separation,  whose  terms  would  be 

• It  can  be  difficult  and  expensive  to 

imposed  on  the  uncooperative  spouse. 

enforce  if  one  party  fails  to  abide  by  it. 

• The  couple  can  agree  on  an 

• A spouse  may  contract  away  rights  he 

arrangement  they’re  both  happy  with. 

or  she  would  otherwise  have  had. 

You  may  have  thought  of  other  pros  and  cons.  Most  legal  experts  agree  that  the  positive  aspects  of  a well- 
thought-out  separation  agreement  definitely  outweigh  the  negative. 

2.  Answers  will  vary.  Compare  your  ideas  with  those  that  follow. 

• The  person  asking  for  a judicial  separation  may  not  believe  in  divorce  on  religious  or  moral  grounds. 

• It  might  be  to  the  financial  advantage  of  the  person  wanting  the  separation  to  remain  married  to  a 
spouse  likely  to  die  first  (remember  rights  conferred  on  married  people  in  such  statutes  as  the 
Family  Relief  Act  and  the  Dower  Act) . 

• The  person  wanting  the  separation  might  still  hold  out  hopes  that  the  marriage  can  be  saved  in  the 
future. 

• The  length  of  time  that  would  entitle  the  couple  to  a divorce  may  not  have  yet  elapsed  (you’ll  be 
learning  more  about  this  later  in  this  activity) . 

Did  you  think  of  other  reasons? 

3.  Textbook  Question  3:  An  annulment  can  be  obtained  when  a legal  requirement  of  a valid  marriage  is 
missing. 

Textbook  Question  5:  Legal  separation  occurs  when  a couple  begins  to  lead  separate  lives.  This  does  not 
necessarily  mean  living  in  different  homes,  though  most  often  it  does. 

Textbook  Question  7 : The  courts  may  change  a separation  agreement  if  it  doesn’t  appear  to  be  in  the 
best  interests  of  the  children. 

4.  a.  Three  years  of  separation  were  required  by  the  Divorce  Act,  1968. 
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b.  Answers  will  vary.  Most  people  believe  that  one  year  is  enough  to  show  irreconcilable  differences; 
they  feel  that  forcing  couples  to  wait  three  years  is  to  impose  unnecessary  hardship.  You  may, 
however,  disagree.  You  might  believe,  for  instance,  that  divorce  is  such  a serious  matter,  especially 
for  any  children  involved,  that  obtaining  one  shouldn’t  be  made  too  easy  for  couple  who  are  having 
problems. 

5.  a.  The  31-day  delay  is  to  give  couples  one  last  chance  to  patch  up  their  marriages  and  let  either  party 

appeal  the  judgement. 

b.  Answers  will  vary,  but  most  people  think  it’s  a good  idea.  Sometimes,  faced  with  the  immediate  reality 
of  divorce,  couples  find  themselves  able  to  patch  things  up  at  the  last  minute. 

6.  No,  Mr.  Hoke  will  likely  be  unsuccessful.  His  wife’s  behaviour  is  far  from  being  so  cruel  that  it  would 
make  living  together  intolerable. 

7.  It’s  likely  that  the  courts  will  grant  Mr.  Masterton’s  petition.  If  his  wife  contests  the  divorce,  she  might 
claim  that  by  moving  back  home,  her  husband  was  forgiving  her  behaviour.  However,  the  facts  are  that 
the  move  was  made  for  purely  financial  reasons  and  in  no  meaningful  way  have  the  couple  been  living  as 
husband  and  wife.  For  these  reasons,  the  court  would  almost  certainly  side  with  Mr.  Masterton. 

8.  Yes,  this  will  certainly  affect  the  Savans’  plans.  They  have  committed  the  bar  to  divorce  known  as 
collusion — deceiving  the  court. 

9.  The  Divorce  Act,  1985,  stressed  the  importance  of  divorce  mediation  to  resolve  problems  between 
divorcing  spouses.  This  can  save  costly,  and  sometime  bitter,  disputes  in  the  courts.  Basically,  when 
mediation  takes  place,  the  divorcing  couple  meet  with  trained  mediators  to  work  out  mutually  agreeable 
arrangements  in  matters  such  as  child  custody  and  property  distribution.  If  these  matters  can  be  worked 
out  at  mediation,  contracts  can  be  put  together  between  the  spouses  that  serve  as  a basis  for  the  divorce 
settlement.  Successful  mediation  can  save  couples  whose  marriages  have  broken  down  a great  deal  of 
time,  effort,  and  emotional  upheaval. 

10.  An  uncontested  (or  undefended)  divorce  is  one  that  the  Divorce  Act,  1985,  allows  to  take  place  without 
the  separating  couple  having  to  appear  in  court.  If  there  are  no  contested  issues — such  as  property 
distribution  or  child  custody — a judge  can  simple  read  the  relevant  documentation  and,  if  satisfied  that  all 
is  in  order,  grant  the  divorce. 

11.  Textbook  Question  1:  The  ground  was  mental  cruelty.  The  one  isolated  instance  of  physical  abuse 
would  never  be  enough  to  demonstrate  marriage  breakdown. 

Textbook  Question  2:  It  must  be  proven  that  the  cruelty  was  such  that  it  “rendered  intolerable  the 
continued  cohabitation  of  the  spouses.” 

Textbook  Question  3:  The  court  most  likely  dismissed  the  petition  because  Mrs.  Turner  failed  to  show 
that  the  mental  cruelty  involved  was  enough  to  make  married  life  together  impossible. 

Textbook  Question  4:  Mrs.  Turner  maintained  that  her  migraine  headaches  had  stopped  after  the 
couple  separated,  which  clearly  means  that  she  and  her  husband  have  been  living  apart.  If  the  separation 
has  lasted  a year,  Mrs.  Turner  could  use  this  to  demonstrate  marriage  breakdown.  If  it  hasn’t  been  a year, 
she  can  wait  until  the  necessary  time  has  elapsed  and  then  renew  her  petition. 
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Section  2:  Activity  2 

: 

1.  Answers  will  vary.  Compare  your  ideas  with  those  that  follow: 

• If  the  children  have  to  keep  moving  back  and  forth  between  the  parents’  homes  (a  system  called 
joint  physical  custody) , it  can  cause  stress  and  instability  while  creating  problems  such  as  how  they’ll 
attend  school.  (Because  of  this,  most  joint-custody  arrangements  involve  the  children  living  with  one 
parent  while  seeing  a great  deal  of  the  other— a system  called  joint  legal  custody .) 

• The  parents  must  be  able  to  work  together  on  the  children’s  upbringing;  this  can  be  very  difficult 
when  ill  will  has  been  created  during  the  separation  process. 

• The  parents  should  be  in  agreement  on  matters  such  as  the  religion,  education,  and  health  of  their 
children.  This  can  be  difficult. 

Did  you  think  of  any  other  problems? 

2.  Lists  will  differ.  The  reading  you’re  about  to  do  in  your  textbook  will  present  the  principal  factors  judges 
do  consider;  compare  them  with  your  own  list. 

3.  a.  Compare  your  chart  with  the  one  that  follows. 


Factors 

Explanations 

Sta/oiditcp  o^ /dome  Environment 

— most  important  factor 

— instaiiditcp  stressed/ ftor  ofiiddren 

— eoarts  opposed to  slifjtinp  cfiiddren  between parents 

— ofjten parent  tpiv-en  interim  custody pets  fiinad castodcp 

Tender  Years  Doctrine 

- belief  that  in  early  years  of  childhood  children  are  better 
off  with  their  mother 

- at  one  time  mother  almost  certain  to  get  child 

- now  doctrine  not  as  important 

- now  either  parent  can  be  granted  custody 

Separation  of  Siblings 

- siblings  not  separated  without  good  reason 

- siblings  provide  stability  for  each  other  during  marriage 
breakup 

- if  separate,  mother  often  gets  girls  and  younger  children 
while  father  gets  boys  and  older  children 

Children’s  Preferences 

--  court  may  take  children’s  preferences  seriously  into  account 

- preference  of  younger  children  likely  less  important  than 
those  of  older  ones 

- preference  of  older  children  taken  very  seriously 

Parental  Conduct 

- parents’  past  conduct  used  to  determine  custody  only 
where  it’s  relevant  to  parenting 

- parents’  sexuality  an  issue;  emphasis  on  how  parents 
handle  it  rather  than  what  it  is 

*■-  best  interests  of  child  will  prevail 
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Religion 

- religion  often  used  as  weapon  by  custodial  parent 

- not  impossible  to  bring  child  up  by  parents  of  different 

religions  if  mutual  respect  shown 

- children’s  best  interests  again  must  prevail 

b.  Answers  will  vary.  Does  the  chart  contain  any  factors  you  didn’t  consider  when  answering  question  2? 

4.  Joint  physical  custody  involves  children  living  with  both  parents  and  moving  back  and  forth  between  their 
houses.  With  joint  legal  custody,  the  children  stay  with  one  parent  but  the  other  has  generous  access 
rights  and  can  participate  in  making  decisions  that  affect  the  lives  of  the  children.  Joint  legal  custody  is 
more  common  because  it  can  be  very  hard  on  children  to  be  constantly  moving  back  and  forth  between 
two  homes,  especially  if  they’re  far  apart.  This  can  aggravate  the  lack  of  stability  in  the  children’s  lives 
caused  by  the  original  family  breakup.  You  should  note,  however,  that  joint  legal  custody  doesn’t  really 
coufer  many  rights  on  a parent  that  normal  access  privileges  don’t  already  grant. 

5.  This  issue  is  difficult  because  the  courts  must  try  to  balance  the  rights  of  the  custodial  parent  to  live 
where  he  or  she  wants,  the  right  of  the  noncustodial  parent  to  have  reasonable  access  to  the  children,  and 
the  right  of  the  children  to  have  a stable  home  environment,  near  friends,  school,  and  both  parents.  The 
courts  must  also  decide  when  a parent  is  moving  for  legitimate  reasons  and  when  the  move  is  just  to 
prevent  the  other  parent  from  seeing  the  children. 

6.  Mediators  can  help  parents  reach  mutually  agreeable  custody  agreements.  As  neutral  third  parties,  trained 
in  areas  such  as  psychology,  law,  and  social  work,  mediators  can  often  find  solutions  to  problems  that 
parents,  especially  when  feelings  are  running  high,  can’t  work  out  on  their  own.  Mediation  of  this  sort  can 
also  save  a bitter  and  expensive  court  battle. 

7.  Textbook  Question  1:  Mr.  Ysebaert  would  likely  have  argued  that  he  was  better  able  to  handle  the  day- 
to-day  needs  of  their  child  than  his  wife.  Their  son’s  disability  seemed  to  require  the  kind  of  patient  care 
his  father  was  able  to  supply. 

Textbook  Question  2:  Mrs.  Ysebaert  would  probably  have  said  that  she  was  better  to  able  to  handle 
Brian’s  schooling  as  well  as  his  upbringing  in  the  areas  of  personal  hygiene,  health,  and  manners. 

Textbook  Question  3:  It’s  likely  the  courts  felt  that  each  parent  possessed  skills  important  to  Brian’s 
upbringing  that  the  other  parent  lacked.  For  this  reason  both  should  be  involved  in  his  upbringing. 

Textbook  Question  4:  Answers  will  vary,  though  most  students  tend  to  agree  with  the  court. 

8.  Answers  will  vary.  Many  students  agree  with  this  principle,  pointing  out  that  since  it’s  the  parents  who 
caused  the  problem,  it  should  be  they,  rather  than  their  children,  who  pay  the  financial  price.  Others  point 
out  that  it’s  ridiculous  for  the  parents,  now  each  maintaining  a separate  household,  and  in  some  cases  a 
new  family,  to  supply  their  children  with  the  standard  of  living  they  used  to  enjoy.  Were  you  able  to  defend 
your  position? 

9.  The  three  steps  are  as  follows: 

• decide  on  the  amount  of  money  needed  for  the  children’s  needs 

• divide  this  amount  between  the  two  parents  according  to  their  incomes 

• require  the  noncustodial  parent  to  pay  his  or  her  share  to  the  custodial  parent 
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10.  a.  Before  the  change  to  the  laws,  Carlos  would  have  been  able  to  claim  a tax  deduction  for  the  amount 

he  paid  Linda  in  child  support  (see  paragraph  4 of  the  article).  That  means  that  if  he  made  $34  000  a 

year  and  paid  Linda  $6  000  in  support  payments,  he’d  have  to  pay  taxes  on  only  $28  000 

($34  000  - $6  000).  With  the  new  rules,  he’ll  have  to  pay  tax  on  the  full  $34  000.  (Note,  too,  that  where 

before  the  changes  Linda  would  have  had  to  pay  tax  on  the  payments  she  received,  this  is  no  longer 

true.) 

b.  Answers  will  vary.  Were  you  able  to  supply  reasons  for  your  position?  Note  that  some  people  have 
suggested  that  this  new  system,  designed  to  help  custodial  parents  (most  often  women)  may  end  up 
harming  them  because  the  noncustodial  parents  (most  often  men)  may  not  be  able  to  afford  to  make 
their  payments  when  their  tax  deduction  is  removed. 

11.  The  article  tells  us  that  provincial  collection  agencies  will  be  able  to  have  the  federal  government  suspend 
a noncustodial  parent’s  passport  if  that  parent  falls  $3  000  or  three  months  behind  in  support  payments. 

12.  Because  more  precise  guidelines  are  established  by  the  changes  as  to  how  much  a noncustodial  parent  is 
expected  to  pay,  there  should  be  less  arguing  in  court.  Judges  will  have  less  discretion  in  determining 
amounts. 

13.  Positions  will  vary.  On  the  one  hand,  it  can  be  argued  that  each  parent  should  remain  financially 
responsible  for  his  or  her  children  and  so  should  contribute  what  the  law  thinks  is  appropriate.  It  can  also 
be  added  that  if  this  system  isn’t  in  place,  a custodial  parent  who  works  hard  and  becomes  financially 
successful  will  be  penalized  for  doing  so  in  that  the  other  parent  won’t  have  to  pay  as  much. 

On  the  other  hand,  it  can  be  argued  that  if  a noncustodial  parent  is  struggling  to  make  payments  while 
the  custodial  parent  is  living  in  the  lap  of  luxury,  things  aren’t  exactly  fair.  Why  should  a poor  parent  pay 
money  to  a rich  one? 

It’s  not  an  easy  question,  is  it? 

Section  2: Activity  3 

1.  Textbook  Question  1:  The  three  reasons  were  as  follows: 

• Mrs.  Murdoch  had  made  no  direct  financial  contribution  to  acquiring  the  properties. 

• Mr.  and  Mrs.  Murdoch  had  no  formal  partnership  agreement  and  everything  was  registered  in  his 
name. 

• All  the  work  Mrs.  Murdoch  had  done  was  considered  normal  for  a rancher’s  wife. 

Textbook  Question  3:  All  the  property  was  registered  in  Mr.  Murdoch’s  name,  and  all  the  income  tax 
returns  were  his  as  well.  There  was  nothing  to  show  joint  ownership. 

Textbook  Question  4:  Answers  will  vary,  but  most  people  regard  this  decision  as  unfair  since  both 
spouses  had  worked  hard  over  the  years  to  build  up  a successful  family  businesses.  It  seems  only  a 
technicality  that  the  property  was  registered  in  the  one  spouse’s  name. 

Textbook  Question  5:  Again  answers  will  vary,  but  today  most  people  accept  this  idea  of  partnership.  If 
both  spouses  contribute  in  different  ways,  most  people  feel  they  should  each  participate  in  the  property 
owned  if  the  marriage  fails.  Whatever  your  ideas  are,  were  you  able  to  explain  and  defend  them? 
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2.  Since  Gunnar  owned  his  baseball-card  collection  prior  to  the  marriage,  it’s  not  classified  as  matrimonial 
property,  and  he’ll  be  allowed  to  keep  it.  (It’s  interesting  to  note,  though,  that  if  its  value  increased  during 
the  marriage,  the  increase  will  be  considered  matrimonial  property  and  will  be  divided  equally  between 
the  spouses.)  Similarly,  Louisa’s  inheritance  will  also  be  classified  as  exempt  from  distribution,  and  she’ll 
be  able  to  keep  it.  All  the  other  property  the  couple  acquired  during  the  marriage  is  considered 
matrimonial  property,  and  will  probably  be  divided  equally  even  though  Louisa  paid  for  it  all. 

Of  course,  the  judge  might  look  at  other  factors  in  this  case.  For  instance,  since  Gunnar  will  presumably 
now  be  able  to  launch  a career  as  a dentist  while  Louisa,  who  supported  him  through  university,  will  likely 
remain  working  at  a job  that  pays  a good  deal  less,  the  judge  might  decide  to  give  her  a greater  share  of 
the  couple’s  assets. 

3.  a.  the  Divorce  Act  (a  federal  statute) 

b.  the  Domestic  Relations  Act  (a  provincial  statute) 

4.  The  four  objectives  are  as  follows: 

• economic  advantages  or  disadvantages  resulting  from  the  marriage  breakdown 

• financial  consequences  resulting  from  child  care  over  and  above  child-support  payments 

• economic  hardship  resulting  from  the  collapse  of  the  marriage 

• the  promotion  of  the  economic  self-sufficiency  of  each  spouse  in  a reasonable  length  of  time 

5.  a.  No,  he  probably  wouldn’t  be  successful  if  the  contract  was  legally  enforceable  and  entered  into  with 

the  help  of  independent  legal  counsel. 

b.  The  decision  is  that  of  the  case  Pelech  v.  Pelech  (1987). 

6.  No,  she’d  likely  fail  in  this  claim  because  the  Divorce  Act  doesn’t  recognize  fault  as  a basis  for  working  out 
support  payments.  Rather,  the  act  uses  the  need  of  one  spouse  and  the  ability  of  the  other  to  pay. 

7.  The  case  Moge  v.  Moge  established  the  principle  that  the  goal  of  making  each  spouse  self-sufficient,  while 
important,  isn’t  primary.  Rather,  all  four  factors  (see  question  4)  are  to  be  taken  into  account  in 
determining  spousal  support. 

8.  This  act  allows  for  searches  to  be  made  for  missing  spouses  in  federal  computer  data  banks  and  records  of 
Canada  Pension  Plan  contributions  and  social  insurance  benefits.  This  makes  it  harder  for  spouses 
ordered  by  the  court  to  make  support  payments  to  simply  disappear. 
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Section  2:  Activity  4 

1.  Charts  will  vary.  Compare  yours  with  the  one  that  follows. 


riMIMMMVJC  1 1 3 

Advantages 

Disadvantages 

• Each  partner  gets  the  chance  to  learn 

• Spouses  may  agree  to  things  they  later 

the  ideas  of  the  other  about  such 
things  as  children,  careers,  goals,  and 

regret. 

money  management 

• Setting  up  a contractual  relationship 
between  husband  and  wife  can  detract 

• The  contracts  can  be  useful  in  working 

from  the  emotional  relationship  that 

things  out  if  the  marriage  breaks  down. 

forms  the  basis  of  marriage. 

• If  set  up  properly,  the  contract  can  be  a 

• Entering  a marriage  with  the  idea  that 

legal  document  used  for  dividing 

it  may  someday  end  in  disputes  over 

property,  determining  support 

property  and  support  payments  can 

payments,  and  so  on  if  the  marriage 

undermine  the  sense  of  commitment 

breaks  down. 

• It  spells  out  just  what  each  spouse 
expects  of  the  other  in  many  aspects  of 
their  marriage. 

on  which  any  marriage  should  be 
based. 

Did  you  think  of  other  ideas? 

2.  Everyone’s  contract  will  be  different.  Many  students  find  themselves  including  clauses  about  who  will  take 
out  the  garbage  and  change  the  babies’  diapers.  While  agreements  on  things  like  this  can  be  useful  in 
delegating  household  tasks,  exchanging  ideas,  and  letting  each  partner  know  what  the  other  expects,  they 
won’t  be  enforceable  in  the  courts. 

! As  noted  in  the  question,  a real  marriage  contract  should  be  a formal  legal  document,  and  a couple  wishing 
to  create  one  should  get  legal  advice.  Many  people  think,  however,  that  taking  steps  like  this  will  likely  set 
the  marriage  off  on  the  wrong  track  right  from  the  start.  What  are  your  ideas? 

; 3.  No,  the  courts  likely  won’t  enforce  the  contract’s  terms,  because  Johanna  never  consulted  with  an 
independent  lawyer  and  was  unduly  influenced  by  her  husband.  As  well,  the  courts  may  override 
unreasonable  terms  (like  giving  up  all  rights  to  spousal  support)  if  they’re  likely  to  cause  real  suffering. 

4.  a.  This  was  the  case  because  legal  authorities  felt  that  recognizing  contracts  of  this  sort  would  threaten 
the  stability  of  marriage  and  the  family. 

b.  Answers  will  vary.  Some  people  think  that  any  commitment  as  serious  as  marriage  should  be  looked  at 
in  a hard-headed  way  that  allows  each  partner  to  understand  precisely  where  he  or  she  stands  legally. 
Others  feel  that  this  approach  destroys  the  very  foundation  of  marriage,  which  is  love,  trust,  and 
commitment.  Where  do  you  stand  on  this  issue? 
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Section  2:  Follow-up  Activities 
Extra  Help 


2.  • A marriage  can  be  annulled  when  an  important  legal  requirement  is  discovered  to  have  been  missing. 

When  this  happens,  it’s  deemed  that  no  marriage  ever  took  place  and  the  individuals  involved  are  still 
considered  legally  single. 

• A couple  can  put  an  end  to  their  life  together  simply  by  physically  separating  and  living  apart.  They 
remain  legally  married,  however,  and  their  responsibilities  aren’t  affected. 

• A couple  can  be  legally  separated  by  having  a separation  agreement  drawn  up  with  the  help  of  a lawyer. 
They  remain  legally  married,  but  they  can  agree  on  matters  such  as  property  division,  child  custody,  and 
so  on. 

• A person  who  would  otherwise  probably  get  a divorce  but  doesn’t  want  to — perhaps  for  religious  or 
financial  reasons — can  apply  to  the  courts  for  a judicial  separation  if  his  or  her  spouse  won’t  co-operate 
in  working  out  a separation  agreement.  In  this  case  the  courts  will  work  out  the  details  of  the 
arrangement  without  the  co-operation  of  the  second  spouse.  As  with  a separation  agreement,  the  couple 
remain  legally  married. 

• A couple  can  put  a legal  end  to  their  marriage  by  applying  for  a divorce.  Once  it’s  granted,  the  couple  are 
no  longer  legally  married. 
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3.  a.  True 


b.  True 

c.  True 


d.  True 

e.  False 

f.  True 


4.  The  principle  is  that  the  courts  should  do  whatever  is  in  the  best  interests  of  the  child. 

5.  Two  changes  are  that 

• custodial  parents  will  no  longer  be  able  to  claim  child-support  payments  as  tax  deductions  (and 
custodial  parents  will  no  longer  have  to  pay  income  tax  on  the  money  they  receive) 


• penalties  for  noncustodial  parents  who  fall  behind  in  payments  will  be  stiffened 

6.  The  couple  should 

• each  consult  an  independent  lawyer 

• put  the  contract  in  writing 

• make  certain  that  each  spouse  enters  into  the  contract  of  his  or  her  own  free  will 

Enrichment 

There  are  no  suggested  answers  for  this  activity;  but  if  you  did  some  or  all  of  the  questions,  you  should  have 
increased  your  understanding  of  family  law  while  developing  your  research  skills. 

Section  3:Activity  I 

1.  Under  British  law,  until  the  middle  part  of  the  1700s,  couples  were  often  united  by  a private  exchange  of 
promises,  after  which  they  lived  as  husband  and  wife.  This  was  called  a common-law  marriage  and  was 
considered  legally  valid  after  sexual  intercourse  had  occurred.  However,  when  the  Marriage  Act  was 
passed  in  1753,  unions  of  this  sort  were  no  longer  regarded  as  legally  valid. 

2.  Since  unions  of  this  sort  aren’t  recognized  today  as  true  marriages,  it’s  a mistake  to  call  them  common-law 
marriages. 

3.  Answer  will  vary.  Here’s  one  student’s  list  with  which  you  can  compare  your  own. 

• Cohabiting  involves  less  commitment,  so  it’s  less  frightening. 

• Cohabiting  allows  people  to  keep  their  freedom;  if  things  don’t  work  out,  they  can  just  go  their 
separate  ways. 

• Cohabiting  is  simple;  there’s  no  big  ceremony  and  other  fuss. 

• Cohabiting  is  cheap  compared  to  having  a wedding. 

• Cohabiting  gives  a couple  a chance  to  see  if  they  can  really  live  together  before  actually  getting 
married. 

Did  you  think  of  other  ideas? 


• judges  will  have  less  discretion  in  determining  support  payments;  they’ll  have  a table  of  payments 
based  on  the  noncustodial  parent’s  income  and  use  it  as  a guide  for  determining  the  amount  to  be 
paid 
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4.  Answers  will  vary.  People  have  very  different  views  on  this  issue.  On  the  one  side,  some  feel  that  the 
government  has  no  business  forcing  people  who  wish  to  live  as  man  and  wife  to  make  serious  legal 
commitments  that  they  may  regret  later  as  they  and/or  their  partners  continue  to  grow  and  change.  On 
the  other  side,  some  hold  that  a union  without  the  blessing  of  the  church  is  sinful.  Most  people  come 
down  somewhere  in  the  middle. 

Were  you  able  to  back  up  your  position  with  sound  arguments? 

5.  a.  The  principle  established  by  Pettkus  v.  Becker  is  that  in  some  situations  a common-law  partner  may  be 

able  to  claim  a share  of  what  are  technically  the  assets  of  the  other  if  he  or  she  can  establish  a valid 
claim — such  as  having  contributed  significantly  to  help  build  up  those  assets. 

b.  Answers  will  vary,  but  today  most  people  think  that  this  principle  is  fair.  Were  you  able  to  provide 
reasons  for  your  position? 

6.  Yes,  this  is  possible.  There’s  no  automatic  right  to  support  in  Alberta,  but  common-law  partners  can  apply 
to  the  courts.  If  they  can  justify  a claim,  the  judge  will  use  his  or  her  discretion  in  determining  the 
amount. 

7.  No,  common-law  partners  don’t  have  this  right.  For  this  reason,  people  in  this  situation  who  wish  to  leave 
their  estates  (or  part  of  their  estates)  to  their  partners  should  always  make  out  a will  that  specifically 
names  them. 

8.  Anne’s  chances  aren’t  good.  Since  her  financial  contribution  to  the  relationship  hasn’t  been  great,  she’d 
have  to  establish  that  she  contributed  significantly  in  other  ways  to  the  buildup  of  the  couple’s  assets  if 
she  wants  a share  of  the  possessions  that  her  partner  has  paid  for.  It’s  very  unlikely  that  she’ll  win  any 
support  payments  also,  since  in  Alberta  there’s  no  automatic  right  to  support  of  this  sort  (she’d  do  better 
in  most  other  provinces).  Finally,  since  Jean-Guy  isn’t  the  natural  father  of  Anne’s  child,  he’s  under  no 
obligation  to  support  him. 

9.  Since  the  relationship  here  appears  to  meet  the  standards  necessary  to  be  judged  a long  and  stable  one, 
Jarri  can  probably  look  forward  to  financial  help  under  the  Worker’s  Compensation  Act  and  the  Canada 
Pension  Act.  Since  Collette  hasn’t  made  a will  specifically  naming  Jarri  as  a beneficiary,  however,  it’s 
unlikely  that  he’ll  inherit  any  of  her  estate. 

10.  Answers  will  vary.  Probably  most  of  the  pros  and  cons  of  marriage  contracts  apply  to  cohabitation 

agreements,  though  it  could  be  argued  that  since  common-law  partners  have  so  few  automatic  rights,  it’s 
more  important  for  them  than  for  married  couples  to  draw  up  a contract.  On  the  other  hand,  if  what  the 
partners  want  is  a commitment-free  relationship,  of  course  a contractual  agreement  makes  little  sense. 

Section  3:Activity  2 

1.  Answers  will  vary.  Some  people  would  argue  that  since  the  father  is  now  in  a much  stronger  financial 
position,  it’s  not  fair  that  his  original  family  has  to  continue  to  suffer  deprivation.  Others  would  say  that  it 
wouldn’t  be  fair  to  his  new  wife  to  make  her  pay  for  a family  she  had  nothing  to  do  with  and  toward  whom 
she  should  have  no  obligations. 

In  actual  fact,  a judge’s  decision  as  to  a noncustodial  parent’s  payments  is  based  on  that  person’s  financial 
situation;  and  in  some  cases,  especially  where  his  or  her  financial  resources  are  meagre,  the  courts  can 
take  into  account  his  new  spouse’s  situation.  In  other  words,  it  is  possible  for  the  second  spouse  to  end  up 
contributing  to  the  support  payments  made  to  the  first  spouse. 

2.  No,  the  bill  would  simply  give  grandparents  the  right  to  argue  before  a judge  that  they  should  be  given 
access  rights.  The  judge  would  decide  whether  or  not  to  grant  that  privilege. 
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3.  As  always  in  cases  of  access  and  custody,  a judge’s  decision  would  be  based  on  what  appears  to  be  in  the 
best  interests  of  the  child. 

4.  Answers  will  vary.  Were  you  able  to  support  your  views?  It’s  highly  unlikely  that  granting  grandparents 
access  would  reduce  parents’  mobility  rights;  grandparents  would  have  to  prove  that  it  was  in  the  best 
interests  of  the  child  to  remain  close  to  them,  which  would  be  difficult.  It’s  true  that  granting  grandparents 
access  to  their  grandchildren  somewhat  reduces  parents’  rights  to  control  their  children;  but  it’s  important 
to  remember  that  as  long  as  the  principle  that  the  child’s  best  interest  come  first  is  honoured,  there’s 
probably  little  danger  that  giving  grandparents  access  privileges  would  do  much  harm.  And  it  could  do  a 
great  deal  of  good  in  a situation  where  a child’s  world  seems  to  be  being  turned  upside  down. 

5.  Answers  will  vary.  It  probably  says  a good  deal  about  our  society  that  this  question  is  even  raised;  in  many 
societies  it’s  been  taken  for  granted  that  children  look  after  their  parents  when  those  parents  get  old.  It  can 
certainly  be  argued,  though,  that  since  we  do  live  in  a society  where  this  doesn’t  always  happen,  there 
should  be  laws  seeing  that  it  does.  Others  point  out,  however,  that  such  laws  will  just  drive  deeper  wedges 
into  families  and  that  it’s  the  government  that  should  look  after  the  aged. 

6.  Answers  will  vary.  Your  response  to  this  question  should  be  consistent  with  your  answer  to  question  5. 
Check  to  make  sure  that  it  is.  If  it  isn’t,  you  should  do  some  re-thinking  of  your  position  on  this  issue. 

7.  It’s  likely  that  Ms.  Renkema  will  be  bound  by  the  sale.  If  she  didn’t  want  to  sell  her  home  for  less  than 
$150  000,  she  would  have  made  sure  this  was  stipulated  in  the  written  document  creating  the  power  of 
attorney.  The  agent  seems  to  have  been  acting  within  the  authority  she’d  given  him. 

8.  The  possibility  always  exists  that  you’ll  become  suddenly  unable  to  look  after  your  affairs  yet  remain  alive 
for  many  years.  With  modern  advances  in  health  care,  the  likelihood  of  this  is  increasing.  This  could  mean 
that  your  family  couldn’t  get  access  to  any  of  your  assets  until  you  died  and  your  will  came  into  play.  As  a 
result,  they  could  suffer  want  for  years  while  your  money  just  sat  there.  For  this  reason,  people  with 
dependents  should  probably  think  very  seriously  about  creating  an  enduring  power  of  attorney  as  well  as  a 
will. 

9.  Charts  will  vary.  Compare  your  chart  with  the  one  that  follows. 


ENDURING  POWER  OF  ATTORNEY 


Dangers 

Solutions 

• Someone  wanting  access  to  an  elderly 
person’s  money  could  trick  or 
intimidate  that  person  into  giving  him 
or  her  an  enduring  power  of  attorney. 

• A lawyer  must  sign  a certificate  for 
every  enduring  power  of  attorney 
verifying  that  the  person  creating  it 
understands  what  he  or  she  is  doing. 

• Someone  who  had  been  given  an 
enduring  power  of  attorney  could 
maintain  that  the  person  who  had 
created  it  could  no  longer  look  after 
his  or  her  affairs. This  would  give  the 
agent  total  control  over  the  person’s 
assets. 

• Unless  the  creator  of  the  enduring 
power  wants  it  to  come  into  effect 
immediately,  a doctor  must  determine 
when  you’re  no  longer  competent  to 
look  after  your  affairs. 

HE 


APPENDIX 


133 


Did  you  think  of  other  dangers?  The  solutions  listed  in  the  preceding  chart  are,  in  fact,  the  law,  but  there’s 
always  the  possibility  of  a right  as  sweeping  as  this  one  being  abused.  For  this  reason,  a person  must  be 
very  careful  in  setting  up  an  enduring  power  of  attorney.  Turning  control  of  all  your  assets  over  to  another 
person  isn’t  something  to  be  done  lightly. 

Section  3:  Activity  3 

1.  Answers  will  vary.  Some  students  may  have  found  this  a difficult  question.  Anyone  who’s  had  experience  of 
abuse  within  a family  is  likely  to  be  seriously  affected  by  it.  If  this  is  a difficult  topic  for  you,  there’s  no 
pressure  for  you  to  discuss  it;  but  perhaps  this  activity  can  offer  you  some  direction. 

2.  a.  This  is  a simple  assault.  Note  that  an  assault  doesn’t  have  to  cause  injury  or  be  violent.  The  simple  act 

of  deliberately  shoving  another  person  can  be  an  assault. 

b.  This  is  aggravated  assault.  Bernice  was  maimed  during  this  assault  even  though  Alice  didn’t  intend 
this  result.  (Your  text  tells  you  that  the  mens  rea  required  for  aggravated  assault  is  only  to  commit 
bodily  harm.  Mens  rea  is  a Latin  expression  used  in  criminal  law  to  mean  intention .) 

c.  This  is  simple  assault.  Even  though  no  physical  contact  was  made,  Ricardo  made  a threatening  gesture 
of  physical  violence. 

d.  This  is  assault  causing  bodily  harm  because  Liz  threatened  to  use  a weapon  during  the  assault.  Actual 
bodily  harm  need  not  have  resulted. 

e.  There  is  no  assault  here  because  there  was  no  physical  gesture  accompanying  Krish’s  words.  (Krish 
has,  however,  committed  another  criminal  offence — uttering  threats.) 

3.  A person  can  bring  a charge  of  sexual  assault  against  his  or  her  spouse  at  any  of  the  three  levels. 

4.  A husband  can  sometimes  use  a belief  in  consent  as  a defence  since  there  must  be  an  intent  to  commit  a 
crime.  The  court  must  then  consider  the  reasonableness  of  the  husband’s  belief  in  his  wife’s  consent. 
Consent  cannot  be  used  as  a defence  where  force  has  been  used  or  threatened,  authority  has  been 
exercised,  or  fraud  (false  pretences)  has  been  practised. 

5.  a.  civil  trial  c.  criminal  trial 

b.  civil  trial  d.  civil  trial 

6.  Mr.  Desjardins  can  contact  the  police  and  have  a criminal  charge  of  assault  causing  bodily  harm  brought 
against  his  wife.  Because  he  has  commenced  a divorce  action,  he  can  have  a restraining  order  brought 
against  his  wife.  He  can  also  apply  for  a peace  bond.  It’s  unlikely  at  this  point  that  Mr.  Desjardins  would 
commence  a civil  action  since  he  hasn’t  sustained  any  real  injury,  though  technically  he  could  launch  a 
case  for  assault  and  battery.  (Starting  a civil  action  could,  by  the  way,  have  allowed  Mr.  Desjardins  to  apply 
for  a restraining  order  if  he  hasn’t  already  filed  for  divorce.)  Finally,  he  can  apply  for  an  exclusive 
matrimonial  home  possession  order  under  the  Matrimonial  Property  Act. 

7.  a.  Those  opposed  to  the  new  law  fear  that  if  will  give  too  much  power  to  people  who  have  alleged  abuse 

but  haven’t  proven  it  in  court.  False  allegations  of  abuse  are  a problem,  and  giving  an  alleged  victim 
such  power  over  an  alleged  abuser  can,  itself,  lead  to  abuse. 

b.  Answers  will  vary.  As  Ms.  Van  Ee  says  in  the  article,  it’s  difficult  to  draw  a line,  because  while  we  want 
to  protect  real  victims  of  violence,  we  don’t  want  to  create  a greater  problem  of  false  allegations. 

The  following  editorial  appeared  in  the  Edmonton  Journal  shortly  after  the  article  on  which  this 
question  is  based.  It  may  help  you  make  up  your  mind  on  this  issue. 
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Family  Violence  Bill  Is  Improved 

Law  can  defuse  explosive  incidents 


Exactly  a year  ago,  the  Conservative  government 
scuttled  a domestic  violence  bill  introduced  by 
Liberal  MLA  Alice  Hanson,  even  though 
government  MLAs  had  supported  the  bill  earlier. 
Many  people  concerned  about  spousal  abuse  were 
understandably  livid. 

Now  the  government  has  come  up  with  its  own 
version  of  the  bill,  which  it  intends  to  circulate  for 
public  reaction  before  seeking  its  legislative 
approval. 

The  year’s  delay  has  borne  fruit:  This  is  a better 
bill. 

That’s  not  surprising,  given  the  fact  the 
government  had  a year  to  do  it,  plus  a staff  of 
professional  bill-drafters  that  Hanson  didn’t  have. 
Hanson  still  deserves  credit  for  raising  the  issue 
in  the  first  place. 

The  government  deserves  credit  for  picking  up  the 
ball  and  running  with  it. 

There  will  still  be  opposition  to  the  Protection 
Against  Family  Violence  Act,  but  critics  now  have 
little  to  complain  about. 

What  this  bill  and  its  Hanson  predecessor  do  is  to 
try  to  inject  some  control  into  explosive  incidents 
of  family  violence  before  anyone  gets  hurt. 

That’s  a tricky  business,  because  normally  police 
cannot  act  until  a person  does  something  they  can 
be  charged  with.  Too  often  in  the  case  of  enraged 
husbands,  that  can  be  too  late. 

Under  the  bill,  a fearful  spouse  will  be  able  to  ask 
for  an  emergency  protection  order  from  a 
provincial  court  judge,  by  phone. 

Such  an  order  can  be  used  for  up  to  96  hours  to 
bar  the  other  spouse  from  the  house,  seize  any 
weapons  he  has  used  or  threatened  to  use,  and 
prevent  him  from  communicating  with  his  spouse. 

This  new  bill,  modelled  on  one  in  Saskatchewan, 
seems  to  address  most  of  the  concerns  with  last 
year’s  bill,  particularly  that  the  act  would  be  used 
frivolously  by  wives  to  get  back  at  their  husbands. 

The  former  bill  had  a broad  definition  of  violence 


under  which  an  order  could  be  granted,  including 
emotional  and  financial  abuse. 

The  new  bill  defines  violence  more  narrowly  as 
sexual  abuse,  forced  confinement,  bodily  harm  or 
damage  to  property,  or  threats  of  bodily  harm. 

The  former  bill  gave  justices  of  the  peace  the  power 
to  grant  these  emergency  orders.  The  new  bill 
gives  the  power  only  to  provincial  court  judges. 

Hanson’s  original  bill  allowed  these  “protection 
orders”  to  stay  in  force  for  up  to  three  years. 

In  the  new  bill,  the  emergency  order  only  lasts  96 
hours.  After  that,  a new  application  must  be  made 
for  a regular  court  order  that  will  sort  out  who  gets 
the  house,  any  restraining  orders  and  the  like. 

This  important  and  necessary  piece  of  legislation 
has  to  strike  a balance. 

A husband’s  right  to  sleep  in  his  house  and  talk  to 
his  wife  cannot  be  removed  cavalierly. 

At  the  same  time,  authorities  must  have  a way  to 
intervene  in  explosive  situations  before  someone — 
usually  the  wife — gets  hurt. 

This  bill  does  that.  It  allows  a very  short-term 
removal  of  certain  rights  in  order  to  protect  wives 
and  children  from  danger. 

The  government  has  given  the  public  months  to 
talk  about  the  bill.  That’s  good. 

This  is  a piece  of  legislation  that  Albertans  should 
know  about  and  think  about. 

Naturally,  professionals  who  deal  with  family 
violence  are  impatient  to  have  the  bill  passed. 

But  given  the  nature  of  this  bill,  a slower  approach 
has  proved  its  worth. 

What  is  vital  is  that  the  government  not  lose  its 
resolve  in  this  matter. 

It  has  drafted  a good  bill  that  is  fair  to  both  sides. 

Its  job  now  is  to  ensure  that  the  bill  becomes  law 
in  the  next  legislative  session.1 


! 1 Editorial,  “Family  Violence  Bill  Is  Improved,”  The  Edmonton  Journal,  21  August  1997,  A18.  Reprinted  by  permission. 
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Section  3:  Follow-up  Activities 
Extra  Help 

1.  This  is  a difficult  question  to  answer  without  more  information.  If  Miroslav  leaves  Annette,  legally  he’s 
automatically  entitled  to  everything  he’s  paid  for;  she  has  no  automatic  right  to  any  of  it.  On  the  other 
hand,  Annette  could  consult  a lawyer  and  commence  a legal  action  for  a portion  of  their  family  assets, 
basing  her  case  on  the  Pettkus  v.  Becker  precedent.  To  win,  she’d  have  to  establish  that  she  contributed 
significantly  to  the  relationship. 

If  Miroslav  were  to  die  without  a will,  Annette  wouldn’t  inherit  any  of  his  estate;  that  would  go  to  the 
nearest  relative  (this  would  be  a legal  wife  if  Miroslav  had  one  whom  he  hadn’t  divorced).  On  the  other 
hand,  Annette  should  be  able  to  claim  benefits  from  the  Canada  Pension  Plan,  if  Miroslav  had  been  a 
contributor.  If  he  died  on  the  job,  she  should  also  be  able  to  collect  from  Alberta’s  Workers’  Compensation 
Act. 

2.  In  Alberta,  couples  entering  into  a common-law  relationship  acquire  almost  none  of  the  rights  of  legally 
married  spouses.  To  protect  themselves,  therefore,  it’s  probably  a good  idea  for  a common-law  couple  to 
draw  up  a cohabitation  agreement  outlining  their  rights  and  obligations  about  such  things  as  property 
ownership,  custody  of  the  children,  and  support  payments  upon  separation. 

3.  a.  The  Alberta  statute  that  contains  a clause  saying  that  a child  must  provide  maintenance  for  a needy 

parent  is  the  Maintenance  Order  Act. 

b.  The  province  in  which  a court  has,  in  fact,  ruled  that  children  must  support  elderly  parents  in  need  is 

Ontario. 

c.  A legal  document  giving  another  person  authority  to  act  on  your  behalf  is  called  a power  of  attorney. 

d.  If  the  document  described  in  question  c.  gives  someone  the  right  to  look  after  your  affairs  indefinitely 
after  you’ve  become  incapable  of  managing  them,  it’s  an  enduring  power  of  attorney. 

e.  A victim  of  abuse  can,  if  divorce  proceedings  have  been  launched,  apply  for  a restraining  order  to 
control  his  or  her  spouse. 

f.  Anyone  can  apply  to  the  courts  for  a peace  bond,  which  is  a promise  made  by  a person  suspected  of 
abuse  to  keep  the  peace  and  behave  properly. 

g.  An  abused  spouse  can  apply  for  an  exclusive  home-possession  order  under  an  Alberta  statute  called 
the  Matrimonial  Property  Act. 

h.  The  Alberta  statute  governing  children  in  need  of  protection  is  the  Child  Welfare  Act. 

i.  Under  the  authority  of  the  act  mentioned  in  question  h.,  a judge  can  take  children  from  their  families 
and  place  them  under  temporary  guardianship  for  a year. 

j.  A child  put  under  the  control  of  the  Children’s  Guardian  will  normally  be  placed  in  a foster  home. 

Enrichment 

There  are  no  suggested  answers  for  this  activity,  but  if  you  did  any  or  all  of  the  questions  you  should  have 
developed  your  research  skills  while  improving  your  understanding  of  issues  in  family  law. 
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Section  4:  Activity  I 

1.  Answers  will  vary.  Can  you  see  both  sides  of  the  issue?  Were  you  able  to  support  your  ideas  with  sound 
arguments? 

2.  Again,  answers  will  vary.  Students  often  instinctively  take  the  side  of  the  genetic  mother  in  this  issue,  but 
the  fact  is  that  the  emotional  attachment  of  the  woman  who’s  carried  the  child  for  nine  months  and  given 
birth  to  it  is  often  much  stronger  than  that  of  the  woman  who  supplied  the  egg.  Canada  is  presently 
leaning  toward  not  recognizing  surrogate-mother  contracts,  but  the  issue  is  far  from  over. 

3.  Answers  will  vary.  It’s  possible  your  religious  views  helped  you  form  an  answer  to  this  question.  It’s  an 
issue  that  raises  strong  emotional  responses  in  people  on  both  sides.  Can  you  see  the  arguments  of  both 
points  of  view?  Could  you  defend  your  own  position  against  attack  from  the  other  side? 

4.  Your  chart  should  look  something  like  this  one. 


anncocA  nanmMVjea 

Supporting  Decisions 

Opposing  Decisions 

• 1 994:  Quebec  Human  Rights 

• 1993:  Ontario  court  rules  in  the  case 

Commission  demands  a law  to  give 

Layland  v.  Ontario  that  same-sex  couples 

same-sex  couples  equal  status  with 
married  people. 

can’t  marry. 

• 1994:  Ontario  legislature  votes  against 

• 1995:  Ontario  Family  Court  rules  that 
material  in  the  Family  and  Child  Services 

a same-sex  spouse  bill. 

Act  preventing  homosexuals  from 

* 1 995:  Supreme  Court  of  Canada  denies 

adopting  their  partners’  children  is 

a same-sex  couple  spousal  benefits  in 

unconstitutional. 

the  case  Nesbit  and  Egan  v.  Attorney 
General  of  Canada.  Court  says  that 

* 1995:  Nova  Scotia  government  redefines 

there  is  discrimination  based  on  sexual 

spouse  to  extend  married  benefits  to 
partners  in  same-sex  couples. 

orientation,  but  that  it’s  justified. 

5.  Answers  will  vary.  Traditionally,  of  course,  a “natural  family”  would  have  been  described  by  most  people  as 
consisting  of  mother,  father,  and  one  or  more  children.  Nowadays,  however,  there  are  many  nontraditional 
families  in  our  society — single-father  families,  single-mother  families,  families  blended  with  children  from 
previous  spouses,  families  in  which  grandparents  are  raising  their  grandchildren,  and  so  on.  Many  people 
feel  that  families  with  same-sex  parents  are  just  another  nontraditional — but  perhaps  perfectly  functional — 
type  of  family.  Others,  however,  feel  the  very  essence  of  a family  has  to  be  a mother-father  relationship  and 
that  same-sex  marriages  are  unhealthy  environments  for  children. 

Were  you  able  to  defend  your  ideas? 

6.  Answers  will  vary.  Remember  that  there’s  a difference  between  discriminating  and  discriminating  unfairly. 
Some  discrimination  is  justified.  For  example,  almost  everyone  would  maintain  that  the  Fire  Department 
would  be  justified  in  refusing  to  hire  people  in  wheelchairs  as  firefighters  even  though  this  is  a clear  case 
of  discrimination  on  the  basis  of  a physical  disability. 
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The  question  becomes,  then,  is  it  justifiable  or  is  it  unfair  to  discriminate  against  practising  homosexuals 
as  foster  parents.  Ultimately  the  answer  must  hang  on  what’s  in  the  best  interest  of  the  children  involved. 
Can  same-sex  couples  provide  a good  home  for  foster  children,  or  will  their  influence  always  be  harmful? 
That’s  the  question  that  has  to  be  answered. 

7.  Since  the  child  died  before  it  was  born,  it  was  still  a fetus  and  not  a human  being  according  to  the 
definition  in  the  Criminal  Code.  As  a fetus,  the  child  had  no  rights,  so  technically  no  crime  could  be 
committed  against  it.  Therefore,  the  two  midwives  were  acquitted. 

8.  This  decision  reinforces  the  principle  that  a fetus  doesn’t  become  a person  in  the  legal  sense  until  it’s 
entirely  born,  which  supports  those  in  favour  of  a pregnant  woman’s  right  to  decide  on  her  own  whether 
or  not  to  abort  the  fetus  she’s  carrying. 

9.  Answers  will  vary.  If  you  support  a woman’s  absolute  right  to  have  an  abortion,  then  you  really  have  to 
agree  that  a fetus  isn’t  human;  if  it  were,  it  would  have  rights  of  its  own  and  a woman  who  chose  to 
terminate  her  pregnancy  would  be  guilty  of  a crime  against  the  child.  On  the  other  hand,  if  you  believe 
that  a fetus  should  have  the  rights  accorded  other  human  beings,  you  can’t  very  well  support  abortion  on 
demand,  which  would  mean  that  women  would  lose  a great  deal  of  control  over  their  own  bodies.  It’s  a 
difficult  issue,  isn’t  it? 

10.  Answers  will  vary.  These  are  very  difficult  cases,  aren’t  they?  No  one  likes  to  see  a child  seriously  and 
permanently  damaged  through  his  mother’s  behaviour;  but  once  a fetus  is  granted  legal  rights,  there  are 
tremendous  implications,  especially  for  the  abortion  issue.  The  case  of  the  solvent-sniffing  mother  is 
complicated  by  the  fact  that  she  wasn’t  deliberately  trying  to  harm  her  child.  One  has  to  ask,  if  the  law 
stepped  in  in  this  case,  what  might  happen  regarding  other  things  an  expectant  mother  might  do?  Would 
pregnant  women  be  guilty  of  a criminal  offence  if  they  smoked  or  drank  coffee? 

Section  4:Activity  2 

1.  Answers  will  vary.  Many  people  have  the  ambition  of  becoming  a lawyer,  but  to  do  so  takes  a lot  of 
commitment  and  hard  work.  Like  any  professionals,  lawyers  are  expected  to  stay  current  in  their  field  and 
consistently  measure  up  to  exacting  standards.  It’s  not  a career  for  everyone,  but  if  you  think  you  have 
what  it  takes,  there’s  no  reason  you  shouldn’t  set  your  sights  on  becoming  a lawyer. 

2.  Answers  will  vary;  the  right-hand  column  of  your  chart  will,  of  course,  be  entirely  personal.  A few  things 
you  might  have  listed  in  the  left-hand  column  are 

• knowledge  of  accounting 

• computer  and  keyboarding  skills 

• communication  and  interpersonal  skills 

• organizational  skills 

• precision  and  an  ability  to  pay  attention  to  details 

• supervisory  skills 

• ability  to  work  to  a tight  schedule 

• office  skills 

• writing  skills 

• flexibility  and  adaptability — along  with  an  ability  to  do  routine  work 

• ability  to  work  as  part  of  a team 

Did  you  think  of  any  other  skills  or  aptitudes? 
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3.  a.  Answers  will  vary,  A few  things  you  might  have  mentioned  are 

• communication  skills 

• an  ability  to  see  both  sides  of  an  issue 

• an  ability  to  stay  calm  and  emotionally  neutral 
» problem-solving  skills 

• patience 

• an  ability  to  engender  trust 

• a genuine  desire  to  help  people  in  a time  of  difficulty 
Did  you  think  of  anything  else? 

b.  Answers  will  be  personal. 

Section  4:  Follow-up  Activities 
Extra  Help 

1.  a.  This  simply  means  that  it  costs  taxpayers  a great  deal  of  money  to  educate  and  provide  health  care  for 

children  born  with  mental  and/or  physical  disabilities.  This  argument  can  be  used  to  make  the  case 
that  the  government  does  have  a right  to  step  in  and  force  women  to  live  a healthy  lifestyle  during 
pregnancy. 

b.  Answers  will  vary.  Do  you  feel  confident  that  you  can  defend  your  ideas  against  attacks  from  the  other 
side? 

2.  a.  Ms.  LeRougetel  means  that  if  the  fetus  is  seen  legally  as  an  entity  separate  from  its  mother  and  with 

rights  that  conflict  with  hers,  this  will  create  very  serious  problems  for  women’s  fight  to  have  control 
over  their  own  bodies. 

b.  Answers  will  vary.  This  is,  of  course,  one  of  the  great  ethical  and  religious — as  well  as  legal — debates 
of  our  time.  People  seem  to  be  either  on  one  side  or  the  other,  and  adamant  about  their  position.  It’s 
important,  therefore,  to  understand  both  sides  if  a solution  is  ever  to  be  reached. 

3.  Answers  will  vary.  You  might  think  it’s  absurd  to  suggest  that  the  government  would  ever  take  legal  steps 
to  prevent  a woman  from  eating  too  much  junk  food  when  pregnant;  but  if  the  argument  is  accepted  that 
society  has  a financial  (as  well  as  a compassionate)  interest  in  the  health  of  her  unborn  child,  in  principle 
at  least  this  might  not  be  so  farfetched. 

Enrichment 

There  are  no  suggested  answers  for  this  activity. 
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